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CASES 

IN 

THE PRIVY COUNCIL 
ON APPEAL FROM 
THE EAST INDIES. 


Mussamut Khoob Conwur, guarO 
dian of Baboo Bijnath Per- •, 

SAUD, the minor son of Baboo 
Deanut Roy, deceased, Baboo 
JOYKURRAN LaUL, MUSSAMUT 

Cheyt Conwur, and Tek . 
Conwur ... ...J 

AND 

Baboo Moodnarain Singh, and, 
after his death, MusSAMUT Is- 

MEDiA Conwur and Sundeep 
Conwur, the widows of Baboo 
Moodnarain Singh ... 


Appellants, 


Respondents.^ 


On appeal from the Sudder Dewatniy Adawlut at 

Calcz/tta. 

T. HlS suit, brought by Baboo Moodnarain Singh 
against Mussamut Maji Ko^nvur and others, was 
of the nature of an action of ejectment to obtain 

® Present : Members of the J^idicial Committee , — The Right Hon. 
the Lord Justice Knight Bruce, the Right Hon. the Lord Justice 
Turner, and the Right Hon. Sir John Taylor Coleridge. 

Assessors , — The Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir James W. Colvile. 


27th & 28th 
Nov. 1861. 

Suit in the 
nature of 
ejectment to 
recover pos- 
session of 
certain luon- 
eahs, and to 
set aside a 
st( 7 inttd, or 
deed, under 

which they were held, on the allegation that the deed, had been altered 
after execution, and its purport entirely changed by the insertion of words 
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possession of certain 7 nov 2 ahs, or villages ; and also 
to set aside and cancel so much of a sunnud, or deed, 
in the Persian language, as purported to be a grant 
and conveyance of the villages in question, which 
was alleged by the Plaintiff to be a forged and fabri- 
cated document, so far as regarded certain deface- 
ments that appeared on the face of the deed. The 
fact of the execution of the original document by 
the late Maharajah Mitterjeef Singh, the father of 
the Plaintiff, was admitted in the suit. 

1 he principal question raised in the Court below 
and upon appeal had reference to the impeach- 
ment by the Plaintiff of this instrument. The con- 
tention of the [ffainliff was. that the original deed 
\\as a lease only for the life- of the grantee, and had 
been fraudulently altered by the Defendants, or those 
under whom they claimed, by inserting words of 
limitation giving hereditary rights. The Defendants’ 
case was, that the deed had been defaced by, or 
through the means of the Plaintiff while in the cus- 
tody of the Record-keeper of the Sudder Ameen Court, 

pending a suit there in the year 1842, and that it 
was originally a grant in fee. 


1 he material evidence 
are lully staled in the 
ships. 


and the lacts of • the case 
judgment of their Lord- 


of limitation, creating hereditary rights. J'he decrees r,f C' • 
Ind.a respKling the alleged alte.ations being conllicting the^Iudici'd 

tran.n,med fo'^ in»pec-.i„n a. ,he h^.aring ofihe Ip'pti""®'"-''' 

pa;;l 'p^nS— 

words of limitation, being satisfied that the’dpfd h S’k' ^ containing the 
while in the custody ^ 
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The deed in question was under the seal of 
the late Maharajah M itterjeet Stn^h in favour of 
Lalla Hoonooman Dutt, one of the sons of Rov 
Pritee Singh, the Dewan of the Maharajah, and 
since deceased, reserving a rent of S. Rs. i,88o, pay- 
able yearly into the treasury of the Maharajah. 

This instrument, translated, as it appeared when 
filed in this suit, was as follows : — “ M ocu rrery sun- 
nud, dated 8th Shaban, 1209 (ist of March, 1795) 
Hijree. Pottah Koul Kurar (by way of agreement).” 
“This Mocurrery istanrary, in the name of Lalla 
Hoonooman Dull, ' O rnai broderan Huckckee, nusltui 
bad nuslun, O butnun bad biitnun ' (and together with 
uterine brothers from generation to generation), of mou- 
zahs, Irkee, with the chucks appertaining thereto, and 
Chelowree, in Purgunnah, Sumvot ; and Jumooawan, ap- 
pertaining to Purgunnah, Bhilaivitr ; and Muniarabur- 
dhta, Sukhea, and Sarsara, appertaining to Purgunnah, 
Nurhut, Puttie (division) Katoioa, as per the following 
schedule, is, without objection, given at an absolute 
and lixed jumma of Rs. 1,880 (a moiety of which is 
S. Rs. 940), of the current coin, and of the full weight 
and value, from the Fuslee year 1202, with the ex- 
ception of one thousand two hundred beegahs of land 
for Khyrat, Bishenpret, Sayer Rahdaree, Chaharuni- 
tar, and embankments. The persons alluded to should 
confidently believe themselves to be the actual Mo- 
curreydars of Lite aforesaid mouzahs, keep in good 
faith the tenants satisfied and pleased, till and culti- 


vate the mouzahs with care and attention, and pay the 
rent thereof, according to the Haul Kurar (terms) of 


the Pottah Mocurrerys Istemrary, Lai h 
year) into my treasury, without any obj 


a Lai (year by 
ection on the 
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score of drought and inundation, which they must 
consider as appertaining to their Mocurrery tenure. 
Whatever profits they may derive from the atten- 
tion and care to be bestowed by them on the mouzahs 
in question, will, of right, belong to the Mocurreydars. 
ihe tenants and cultivators of these mouzahs will 
consider the person alluded to as ‘ M ocurreydar nus~ 
lun bad nuslun,' and exert themselves to their full ip 
cultivating the lands. I hey should consider all praises 
and defamation of the Mocurreydar as affecting them- 
selves. Save and except the fixed rent, not a single 
pice will be demanded from the aforesaid Mocurrey- 
tiar. Consequently, these few words are written as a 
Mocitrrey and Istemrar-y sunnud, that it may be a 
document hereafter." The deed was registered. 

rhis deed, when produced at the hearing, bore 
marks of erasures, alterations ancf defacements, parti- 
cularly m the expressions which created the limita- 
tion of hereditary rights. 

On the 2nd of June, i«5i, the suit out of which 
the present appeal arose was cemmenced, after a 
possession ot fifty-six years from the date of the exe- 
cution of the deed, and after a possession of thirty- 
two years by the successive heirs, who inherited the 
mouzahs since the death of Lalla Hoonoonman Dutt, 
the original grantee, and more than twelve years after' 
the title of Moodnarain Singh accrued. The plaint 
was filed by Moodnarain Singh against Mussamut man 
Comvur, since deceased, Mussamut Tek Conwur, Mus^ 
samut Neem Conwur, since deceased, Lalla Deanut 
Roy, Joykurran Laul, Inderjeet Singh, Totnam Sheo 

Suhac Singh, and i^lullick Dawur Hossein, 

to recover the possesion of the mouzahs, by cancelia- 
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tion of the deed, which was charged by the plaint to 
be a spurious Mocurrery Pottah, and for the recovery of 
Rs. 46,800, on account of mesne profits, appropriated 
from 1249 to 1257 Fuslee era, corresponding with 
1841-2, and 1849-50 A. D. The plaint alleged, that 
the Mocurrery sunnud, admitted to have been executed 
by Maharajah Mitterjeet Singhy was only an Istani- 
rary Pottahy and contained originally a grant of the 
mouzahs for the term of the life only of Lalla Hoo- 
nooman Dutt, the grantee ; aifd that from Roy Prithee 
Singh his father having been then, and his grandson, 
Lalla Nujee Lauly having been afterwards, Oeivan to 
the MaJiarajahy everything was in their management, 
and that he, the Plaintiff, was kept in ignorance of the 
true nature and condition of the Mocurrery sunnud \ 
and the plaint charged that the sunnud was forged ; 
that the Defendants having erased therefrom the 
word ’* Istetnrary' and substituted the words, “ Mai 
broderan HuckekeCy O nuslun bad nusluny O butnun 
bad butnun^' (“with brothers uterine, and seed after 
seed, and womb after womb"), it ought to be can- 
celled ; and that, according to the Hindoo law, and 
also according to the Regulations of Government, 
Maharajah Mitterjeet Singh had no power to make 
such a Mocurrery Isternrary settlement of any of the 
villages in his ancestral Zemindaryy as the Defendants 
relied upon. 

The answer of the Defendants alleged, that the sun^ 
nud was tampered with and defaced while deposited 
in Court, pending another suit, by the Plaintiff and his 
servants, in collusion with the Record-keeper. The 
answer also stated, that when Lalla Hoonooman Dutty 
the grantee, died in the year 1818-19, his heirs and 
those of his brothers remained in possession of the land 
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for a longer period than twelve years previous to the 

bringing of the present suit, and relied on the provi- 

sions of the Ben. Reg. lU. of 1793, see. 14, as a bar 
to the suit. 

1 he hearing oi the suit took place on the 5th of 
August, 1854, when the Prineipal Sudden Ameen {Syed 
.\fahomed Rajig Khan Bahadoor) of the Civil Court" 
ol Behar made a deeree, supporting the deed, on the 
ground that the Court did not hnd that the deed had 
been tampered with or erased by the Defendants. The 
tsudder Ameen in his judgment expressed his opinion 
that, ■' On inspection of the Mocurrery document, it ap- 
peared clear that the words, ‘ mai brotheran, Hufkeekee, 
nuslun bad nuslun,' in the first line, and ‘butnun bad but- 
nun,' in the second line, and again, • nuslun bad nuslun,' 
in the twelfth line, which have been tampered with 
and detaced with a pen, originally existed in the deed, 
but had, while in the office of the Sudden Ameen, 
been so tampered with and defaced by corrupt and 
unprincipled men. Besides, it appeared from copy 
of the same document, given under the seal of the 
Cazi, and filed by the Defendants, that it was not 
written solely in the name of Lalla Hoonooman Dull, 
as the Plaintiff contended it was, but was written ex- 
actly as the Defendants stated it was ; because it 
abounds with plural terms, such as, ‘ persons alluded 
to,' ■ Kltonda ' (themselves), ‘ Kunnud ' (ditto), ‘ Ahen- 
asund' (recognized), which stand in their original 
features, and have not been at all tampered with or 
defaced. Had the document been originally written 

in the name of one individual, what was the reason 
of using the above plural terms? " 

rhe Plaintiff appealed from this decree to the 
Sudden, Dewanny Adawlut at Calcutta, and on the 
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31st of December, 1856, that Court, consisting of 
Messrs. Colvin, Sconce, and Torrens, pronounced a 
decree reserving the decree of the Civil Court, and ad- 
judging possession to the Plaintiff. The judgment was 
as follows : “ As both parties admit that an effacement 

of the document has occurred, we have no inquiry to 
make on the bare fact. It is shown to have remained 

in the custody of the Respondents up to the date of 

Its delivery to the Sudder Ameen’s Court on the 9th of 
February, 1842 , and if alteration, not mere efface- 
ment, as pleaded by Respondents, has taken place. 
It IS clearly, as argued by Mr. Allan on the part of 
Appellant, for Respondents to show that such altera- 
tion was not effected at their instance. Having very 
fully considered the proceedings held by the Sudder 
Ameen m .842, we find nothing therein whatever to 
show or lead even to the remotest conclusion either 
that the tampering extended merely to an effacement 
so as to be consistent with the allegations against 
Appellants on this point, or that there was anything 
but a downright and positive alteration of the terms 
of the document, extending to a change of the title 
in the tenure, so as to. render it beneficial to the 
cUim of the Respondents. It is to be recollected 
that Respondents impute to Appellant only that the 
true and existing Persian characters in the document, 
where it refers to hereditary rights, had been ble- 
mished at the instance of the Appellant or the 
officers, by collusion with the Sudder Ameen's Amla/i, 

so as to make it appear that the words and characters 

had been altered, when, in fact, they stood as origi- 
nally inserted. Now, we have intrinsic evidence, in 
the words and context of the documents, that this 
representation of the Respondents cannot be correct. 


1861. 
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In the first place, we observe at the commencement 
of the Pottah^ where it is usual to specify the name, 
residence, and birth of the recipients of a tenure of 
the kind, that, after the name ^ Jloonooman Pzitt* 
there occurs a very palpable erasure and interpola- 
tion, not a mere defacement of characters before 
existing; ana the Pottah is made to run that it was 
given to the above, and, according to the words 
occurring after his name, to his brothers and heirs — 
O mai brodeeran Hztckeekee^ mislitn bad nuslun, O 
btitnun bad btifnua.' The copulative conjunction 
here used would, to make the passage at all idiomatic, 
have been altogether unnecessary, except that - the 
difficult and somewhat ingenuous erasures and inter- 
polations made required its introduction ; and the 
insertion of the condition of the tenure in this part 
of the Pottah is as altogether singular as the omis- 
sion of the residence of the M^ocuweydar. The 
insertions of the recipient’s own brothers in general 
is, likewise, quite unusual: and the words used, as 
\\ell as the evident erasure of the Persian characters, 
most fully denote a positive alteration. Next, it is 
to be observed that Respondents do not contend that 
any defacing took place except at this part of the 
document and lower down, where the words ‘ ntislun 
bad nuslun' afterwards occur; but, looking very 
carefully over the document opposed to the view of 
the principal Sudden Atnecn, we find that the verbs 
and pronouns have been most palpably altered from 
the singular to the plural, so as to make the sequel of 
the deed l orrespond with the insertion of the words 
^ mai broderan Huckckee' — that is, it was granted in 
favour of Italia Moonooinan Piifty along with his own 
brothers, instead of, as the Appellant contends, to Lalla 
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Hoonooman Dutt only for life. Thus, where the pro- 
noun ‘ hhoodra, ’ alluding to the conditions which the 
single Moctirreydar was himself to perform, occurs 
throughout the' document, the word has been altered 
to the plural ^ khoodhra so, likewise, in the words 
specifying what the M ocvrreydar was to consider 
himself liable for, what to perform, and how^ to treat 
the estates and RyotSy the verb is throughout most 
palpably altered from the singular to the plural. 
The above description of the document shows at 
once, without any doubt whatever in our minds, that 
the terms were actually altered, and that there bad 
not been merely defacements perpetrated by Appel- 
lant; and as such alterations are altogether fatal to 
the Respondents, it is ordered that the decision of 
the lower Court be reversed, and that a decree for 
possession, with wassiiat from date of suit, and costs, 
be passed in favour of Appellant.” 


The Appellants filed a petition in the Sudder De- 
wanny Adawiut for a review of judgment, and the) 
offered to produce fresh evidence, and, amongst othei 
documentary proofs, the Registrar’s book, containing) 
the copy of the original Sunnud, as it had been dis- 
covered after the decree of the Sudder Court had been 
made ; that the old books w-ere not really missing, 
as had been reported by the Registrar of deeds, but 
that they were found extant in the office of the 
Judge. The Appellants produced, with their peti- 
tion, a copy from the Judge’s office and from the 
Registrar s books, of their original Sufifiud, from 
which, as it was stated in the petition, the fraud 
of the Plaintiff would be apparent and proved. 
The Judges of the Sudder Deivafzny Adaxvluty by a 
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proceeding" of the 30^^* of ^^ 57 ? rejected the 

application for the review of judgment. 

The Appellants appealed to England from the de- 
cree of the 31st of Decefnber, 1856. After the tran- 
script had been transmitted to England, 

Mr. Leith 

Moved for an order on the Court of India to 
transmit the original Persian deed to England for 
inspection of the defacements at the hearing, as 
Mas done in the cases of Me Carthy v. Judah {(ar), and 
Mason v. 'The Attor?iey~Genera/ of Jajnaica (h). 

Lord KiNGSDOWN : 

W e think, in the circumstances, that the applica- 
tion is reasonable, and will make an order directing 
the transmission of the deed. 


The deed was sent to England and inspected by 
their Lordships, and a Persian translator examined 
the same at the hearing of the appeal. 

Mr. Forsyth^ Q-C., and Mr. Leithy for the 
Appellants, in support of the appeal, 

Insisted, first, that independently of the sunnud, it 
was sufficiently established from the admissions of the 
Plaintiff, that the mouzahs in question were granted by 
the late Maharajah in perpetuity, and under an here- 
<litary tenure ; and the funding of the Zillah Court of 
Fehat'y that the Plaintiff, or the Record-keeper, had sur- 

(<0 12 Moore's 1 >. C. Cases, 47. (^) 4 Moore's P. C. Cases, 228. 

Present : Members of the yudicial CooifnilUc.— The Right 
Hon. Lord Kingsdown, the Right Hon. the Lord Justice Knight 
Hriice. the Right Hon. the Lord Justice Turner, and the Right 
Hon. Sir John Taylor Coleridge. 
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- reptitiously caused the alterations and defacement 
of the sunnud, was supported by the evidence in 
the cause. Second, that as the suit was in the 
nature of ejectment, the Plaintiff could not recover, 
the Appellants having had from the death of the 
grantee a good possessory title for thirty-two years 
against the Plaintiff, and that the suit was, there- 
fore, barred by effluxion of time, citing Ben. Reg. 
III. sec. 14. of 1793 ' I hey also referred to Ben. 
Regs. V. of 1812, sec. 2, and Vlll. of i8ig, sec. 2, 
as to the power of the Maharajah to alienate a part 
of the Zetnindary. 

The Solicitor-General (Sir A!. Palmer), and Mr. 

IV. Field, tor the Respondents, 

Contended, first, that the instrument in question was a 
lease, and was granted only for the life of Lalla Hoo- 
nooman Dull, and that the words of inheritance therein 
contained, as it appeared from the instrument itself, 
had been fraudulently interpolated by the Appellants, 
or those under whom they claimed ; that the limitation 
was expressed by the Persian words Moctirrery 
IstemraryP which by themselves did not convey 
hereditary rights, and had been so registered, with- 
out any mention of any hereditary rights being trans- 
ferred ; and they further insisted, that the deed must 
be strictly proved to render it admissible in evi. 
dence. Bunwaree Lai v. Maharajah Hetnarain 
Singh {a). And, secondly, that the Maharajah, being 
in possession of the Zemindary, which was ancestral 
property, had no power while a legitimate son was 
living to alienate the monzahs in perpetuity, which 
would be the case if the deed could be supported with 

the words of inheritance which it purported to contain. 

{a) 7 Moore’s Ind. App. Cases, 148. 
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CASES IN THE PRIVV COUNCIL 
Judgment was delivered by 
The Lord Justice Knight BruCE. 

The facts upon which this appeal arises may be 
thus stated. In the year 1795, Maharajah M itterjeet 
Singh Sahadoor y who appears to have been a person 
of considerable position in the Province of Bekar, 
granted a Mocurrery Istemrary lease of the property 
which is the subject of this suit. That the - grant 
was by a sunnud in the Persian language ; and that 
the instrument produced in the cause is tliat sunnud^ 
and bears the genuine seal of Rajah Mitterjeet Singh, 
are undisputed facts. It is also admitted, that the 
only grantee described by name was Lalla Hoonooman 
Duti, the eldest son ol Roy Rrithee Singh, who, at 
the date of the grant, and for many years afterwards, 
up to the time of the death, was the Dewan of the 
grantor. But the substantial question in the couse is, 
whether the grant was expressed to be to Lalla Hoonoo- 
man Butt, solely and simply, or to him “ together with 
his uterine brothers from generation to generation ; ” 
in other words, whether the Persian words w;hich now 
appear on the face of the sunnud, and import the 
addition in question, have, as the Respondents con- 
tend, been fraudulently substituted for other words, 
or, as the Appellants insist, have always formed part 
of the document. 

On the former hypothesis the tenure would, as the 
law has been settled by a course of decisions, 
commencing at latest in the year 1817, have 
determined with the life of Z.alla Hoonooman Dull. 

I he addition of words importing ” from generation to 
generation, would make the grant one of a perpetual 
lease to Lalla Hoonooman Dull and his heirs. The 


ON APPEAL FROM THE EAST INDIES. 


13 


further addition of the other words in question 
would, of course, make it one to him and his brothers 
jointly, and to their respective heirs. Lalla Hoonooman 
Dutt had two brothers, Gumess Dutt and Mahadeo 
Dutt \ and some time in 1806 or 1807 ^ partition of 
the property comprised in the sunnud was made 
between the three, by or with the sanction of their 
father, Roy Prithee Singh. He died in 1839. His 
son, Lalla Hoonooman Dutt^ certainly predeceased 
him, and though the precise date of his death is not 
clearly proved, there seems no reason to doubt that 
it took place, as stated by the Appellants, in or 
about the year 1819. In 1839, Rajah Mitterjeet Singh 
granted to his son, Moodnarain Singh, a I'eeka lease 
of his interest in certain ?nouzahs, including those in 
question in this suit ; and the latter were then treated 
as being still the subject of a subsisting Mocurrery 
tenure. In 1840 the Rajah died, leaving two sons, 
Hetnarain Singh and Moodnarain Singh. They made 
a partition of his estate, and the property in question 
fell to the share of Moodnarain Singh. On that 

occasion it was again treated as held by a subsisting 
Mocurrery tenure, a circumstance which must have 
been considered in estimating the share to be 
allotted to each brother. 

In 1841, Moodnarain Singh instituted three 
seperate suits, conformably to the devolution of the 
property under the Appellants’ version of the 
original lease, for the recovery of arrears of Mocur- 
rery rent alleged to be due in respect of certain 

rnouzahs, parts of the property comprised in the 

sunnud, and claiming to have the Mocurrery tenure 
in those mouzahs respectively cancelled, on the 

ground of the arrears. These proceedings, therefore, 
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assumed the existence of the MoctifTcry tenure in 
the lands in question in 1841; and also that they 
were thus held in severalty by the descendants of 
Roy Prithee Singh, recognizing- to that extent the 
partition of 1807. In one of these suits, and on the 
9th of February, 1841, the original sunnud was pro- 
duced by the representatives of Lalla Hoonooinan 
Putt. On the following morning, if not on that night, 
it was inclosed in an envelope sealed with the seal of 
the Court. It was certainly from the tim6 of its 
production up to the 22nd of March in the custody 
of the Court. On the last-named day the envelope 
was opened in Court in the presence of the Vakeels^ 
of both parties. The appearances which cast sus- 
picion on the sunnud were then for the first time 
discovered. On the 30th of March. 1842, thd 

Sudder /k^neen, before whom the case was pending, 
passed a decree in favour of the Plaintift for a small 
sum of arrears, but dismissed his suit so far as it 
sought for the cancellation of the tenure. On the 
same day he proceeded to hold an inquiry into the 
supposed tampering with the sunnud whilst in the 
custody of the Court. His proceeding resulted in 
the dismissal of the Record-keeper. 

There were various other proceedings in these suits 
of 1841 by way of appeal to the Sudder Adawlut, 
and of remand to the Court below, and in the Course 
of the litigation Moodnarai?i Singh appears to have 
raised, by petition of amendment, some new issues 
founded on the appearance of the sunnud. The three 
suits, however, seem to have been ftnally disposed of 
by the decree of the Sudder Ameen, dated the 17th 
of June, 1846. The effect of the decision was that 
the Plaintiff was entitled to some arrears of Mocur- 
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rery rent though to considerably less than the 
amount claimed by him and that he had shown no 
ground in those suits for the cancellation of the 
tenure. 

From 1846 to 1851, Moodnarain Singh took no step; 
in June of the latter year he commenced the present 
suit, which embraces the representatives of all the 
three sotis of Roy Rrithee Singh, and is for the re- 
covery of the whole property comprised in the sunnud, 
with mesne profits since 1842, and for the cancella- 
tion of the sunnud, as spurious. 

His case, so far as it is necessary to state it, is that 
the sunnud as granted by his father was a grant of a 
Mocurrery Istemrary lease to Lalla Hoonoo?na?i Dutf 
alone, and, therefore, that the tenure legally determined 
on Lalla Hoonooman Duties death ; that the document 
has been fraudulently altered by those who claim under 
it, the Persian words importing a grant in favour of his 
brothers jointly with Lalla Moonooman Dull, and of 
the heirs of all in perpetuity, having been written in 
substitution of words descriptive of Lalla Hoonooman 
Dutt, or of other words erased, and words in the sin- 
gular number having throughout been converted into 


words plural, wherever the alteration was necessary to 
make the instrument consistent. He tries to explain 
the continued enjoyment of the lands, as under a 
Mocurrery tenure after Lalla Hoonoofnan Dutfs 
death ; and other circumstances which are appa- 
rently inconsistent with his theory of the original 
grant by the alleged influence of Roy Prithee Singh 
over the Maharaja ; and malversations in office by 
him and his grandson and successor in the Dewanship, 
The case of the Defendants is also that the sunnud, 
as it now exists, has been tampered with, hut they 


1861. 


Mussamut 

Khoob 

CONWUR 

V. 

Baboo 

Moodnarain 

Singh. 


i6 


CASES IN THE PRIVY COUNCIL 


i86i. 



Mussamut 


Khoob 

CONWOR 

V. 

Baboo 

Moodnarain 

Singh. 


contend that ihis tampering took place whilst the 
document was in the custody of the Sudder Ameen^s 
Court in 1842, and was the act of the Plaintiff’s 
agents in collusion with the Record-keeper ; that it 
consisted only in disfiguring certain material passages 
of the instrument without altering its tenor, in order 
to cast suspicion upon it, and to give colour to the 
case now made against it. They also insisted that 
the present suit was barred by lapse of time under 
the Regulations of limitation. 

It does not very clearly appear whether there has 
been any adjudication on this last plea. The Sudder 
Adawlut treated it as decided by the Sudder Ameen 
against the Defendants, who had not appealed against 
his decision. But in the proceedings before this 
Committee there is no trace of any order of the 
Sudder Atneeu on this plea against which the Defend- 
ants could have appealed. His final decree of the 
5th of August, 1854, is in their favour. 

Proceeding much upon the finding of his pre- 
decessor on the inquiry of the 30th of Marchy 1842, 
into the conduct of the Record-keeper, he adopts 
the Defendants’ theory of the tampering, and there- 
upon dismisses the Plaintiffs' suit, declining to con- 
sider any of the other issues in the cause. He relied 
also on a copy of the lease bearing the Cazi's seal^ 
which was given in evidence by the Appellants and is 
consistent with theii case. 

On appeal this decision was reversed by the Sudder 
Adawlut, which held that there had been a fraudulent 
altertation of the terms of the sunnud, and decreed '• 
in favour of the Plaintiff. On a second hearing of 
the case upon a petition for review of judgment, the 
Court adhered to its former decision, and rejected 
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some fresh evidence that was tendered on the part 
of the Appellants. The propriety of that rejection is 
not now questioned, but against the substance of the 
decree of the Sudder Adawlut^ the present appeal is 
preferred. ^ 

The decision of the Sudder Court rests entirely on 
the evidence which, in the opinion of the Judges, 
the inspection of the document and the consideration 
of its contents afforded of the falsity of the explana- 
tion of its suspicious appearance given by the Ap- 
pellants. Their judgment affords no ground for 
concluding that the corroborative proofs in support of 
the Appellant’s case had been duly presented to 
the Court, and overruled by them. Their Lord- 
ships, however, think this case cannot be properly 
decided without weighing the whole evidence on 
either side, „and applying the presumptions from con- 
duct thence fairly arising, to the consideration of the 
opposite statements or theories with respect to the 
alteration of the instrument, that have been put forth 
by the respective litigants. It may be conceded that, 
in an ordinary case the party who presents an instru- 
ment, which is an essential part of his case, in an 
apparently altered and suspicious state, must fail, 
from the mere inhrmity or doubtful complexion of 
his proof, unless he can satisfactorily explain the 
existing state of the document. 

But this wholesome rule admits of exceptions, if there 
be, independently of the instrument, corroborative 
proof strong enough to rebut the presumption which 
arises aginst an apparent and presumable falsifier of 
evidence. And, such corroborative proof will be greatly 
strengthened, if there be reason to suppose that the 
opposite party has withheld evidence which would 
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prove the original condition and import of the sus- 
pected document. Moreover, the peculiarity of the 
present case is, that one of the issues to be deter- 
mined is, what was the condition of the document 
when it was first produced by those who claim under 
it. The Appellants may fairly contend, that the rule 
above stated is not applicable to them, until this 
question has been decided against them. 

In dealing with the whole evidence, their Lordships 
will first consider that derived from the actual inspec- 
tion of the document. 

After close and careful examination, they are unable 
to concur in the conclusion of the Judges of the 
Sudder Adawl nt that such inspection alone affords deci- 
sive proof of positive alteration by erasure. It would, 
in the opinion of their Lordships, be a most diffcult, 
if not impracticable, task, to efface by .erasure, on 
paper such as that on which the su?znud ds written, 
words covering the space which a full line would 
occupy, without plainer signs of that mode of tam- 
pering, than any which this document presents. 

I heir Lordships would expect to find on paper of 
this quality so dealt with, more breaking of the 
surface, more running of ink into blots, and a 
more decided attenuation of the substance of the 
paper, discernible from a view of its reverse side 
when held to the light. They are also struck by 
the apparently insurmountable difficulty of so com- 
pletely erasing so many words, that no trace of 
original words or letters should be discernible with 
the aid of a strongly magnifying glass. The nature 
of the particular paper and ink seems to render so 
perfect an erasure so improbable, that success in 
the attempt is not readily to be conjectured. Yet 
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the fact of alteration by erasure is essential to the 
Respondent’s case. 

Again, the addition of a plural termination to the 
pronoun “ khud'' an addition totally unnecessary on 
either theory of the original import of the instru- 
ment, is capable of being attributed to either side. 
If a falsifier of this instrument had grammatical skill 
enough to see the pro*priety of converting the singular 
nouns and verbs into the plural, it is reasonable to 
suppose that he would know, as their Lordships believe 
to be the case, • that the pronoun ‘^khud" was . appli- 
cable to either number. To add a plural inflection to 
it would be to impose upon himself in that place an 
additional difficulty. The existence of a single noun 
in the singular where the strict sense required it to be 
in the plural would, in a case unattended with suspi- 
cion, naturally be ascribed to oversight or ignorance, 
or to the use of a singular noun in a collective sense 
The word Mocur^edar" remains in this instru- 
ment in the singular where the plural termination 
should have been added. This, it was con- 
tended, proved that the document, as it originally 
existed, had contained only the name of a single 
person as - Mocunrredarr That argument assumes 
that the falsifiers had overlooked in a short instru- 
ment an important word, and whilst altering the 
other words, had by oversight neglected to convert 
that word into the plural. Such an oversight cer- 
tainly may have occurred ; but it is at least as 
probable a conjecture that the word stood originally 
in the singular, and was either advisedly used in a 
collective sense, or was inserted by misadventure in 
the singular instead of the plural number. The words 
in the singular, though ungrammatical, would not 
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have been inconsistent with the operation of the 

instrument for which the Appellants contend ; their 

existence now in the plural cannot be relied on as 

in itself alone decisive evidence to turn the scale in a 

* » 

doubtful case against the Appellants, the Respondent's 
theory of erasure presenting, on the inspection., 
difficulties no less grave. The case on the argument' 
founded on mere inspection cannot be viewed as other 

V 

than a doubtful one. 


The Appellants meet the arguments against them, 
with Uiose which the appearance of the letters as 
blurred over and painted, the improbability of so 
great an erasure leaving so faint a trace, and the 
presence of the trace of the letter " mim ” above 
the line, afford in confirmation of their theory of 
the tampering. The appearance of the paper in 
that part is certainly favourable to the supposition 
that that letter there existed, and its existence there 
is not reconcilable with the theory that words of 
. mere description occupied originally the place where 
the disputed words are now found. On the whole , 
then, the inspection appears to their Lordships so 
furnish no certain or satisfactory grounds for deciding 
the case. 

The next material inquiry is, what evidence is 
there as to the state ol the instrument when first 
produced ? This, so far as it goes, is in favour of 
the Appellants. If the document was fraudulently 
altered by them, it must presumably have been so 
altered before it was produced in Court in the year 
1842. It is not conceivable that they would produce 
an instrument destructive of their own title, which in 
the ordinary course would be examined on its first 
production, on the chance of being able fraudulently 
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to alter its tenor whilst it was in the custody of 
the Court. Again, if the alteration was made 
before its production in 1842, the document must 
then have presented appearances even more suspi- 
cious than . those which it now presents ; since the 
lapse of eighteen years, and frequent manipulations 
in Court, must have tended to soften rather than 
to aggravate the marks of tampering. Those ap- 
pearances could hardly have escaped the attention 
of one conversant with the Persian language who 
then examined the instrument. The Sudder Ameen, 
however (a Mussulman by his name, and, therefore, 
presumably the more conversant with Persian), has 
in a solemn proceeding declared, that he did carefully 
peruse the paper when it was produced, that it did 
not present the appearances which it afterwards 
presented, and that, if these had then existed, he 
must have observed and would have recorded their - 
existence. He added that his attention to this part 
of his duty was well-known. The Solicitor-General 
sought to avoid the effect of this statement by sug- 
gesting that the Sudder Ameen, conscious of having 
neglected his duty, sought to avoid responsibility 
by stoutly asserting its performance, and throwing 
blame upon an innocent subordinate, his Record 
keeper. It'is to be remarked, however, that his 
argument assumes the point in dispute, and it is 
further to be observed, that the Judge followed up 
his declaration by an important act, the dismissal 
of the Officer ; and that there is no trace of any 
appeal from that act to any superior authority. The 
argument then assumes a violation of dutyr of which 
there is no proof ; and their Lordships cannot treat 
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the declaration of this native Judge, so solemnly 
and publicly made, as undeserving of credit. 

It is next to be considered whether the Respon- 
dents have satisfactorily accounted for the non- 
production of evidence which would naturally be in 
their power, and would conclusively show what were 
the terms of the original grant. The evidence for the 
Respondents shows that there was, as in the ordinary 
course of business there would be, a Kubooly^ty 
or counterpart of the I^ocurrery lease executed by 
the grantee to the grantpr. His witnesses state, 
that in 1839, when Baboo Moodnarain Singh took 
the Teeka lease from his father, inquiry was made 
about this Kuboolyet \ and that Mujeeblall^ the grand- 
son of Boy Pp'Ukee Si?igh, who then acted as DewaUf 
stated that it was lost. 1 he imputation on Nujeeblall 
seems to be that he or his grandfather abstracted this 
and other papers. 1 he explantion, however, cannot 
be accepted as satisfactory. It is said that at the 
lime it did not satisfy either the Maharaja,h or his 
son ; and it is not easy to see w'hy the latter, who 
seems even then to have been sufficiently alive to his 
own interests, did not take other steps either to en- 
torce the production of the paper, or to ascertain by 
other means what w^s the purport of the original 
grant. The statement of Nujeeblall was calculated to 
excite rather than to allay suspicion. 

It is, moreover, difficult to conceive that, inde- 
pendently of the Kuboolyet, and of the copy in the 
missing register-book, there has not been in the family 
of Maharajah A'fitterjeet Singh's clear knowledge of 
the terms of the original and admitted grant of the 
tenure in question, at least during a considerable part 
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.of the long period ot enjoyment under it. It is no 
doubt suggested that the h^aharajah was, in the latter 
part of his life at least, incapable of attention to 
business, and much under the influence of his Dewan, 
But there is no proof, and hardly a suggestion, of 
such incapacity in 1795* or for many years after- 
wards.- 

ft is consistent with the habits of men of his rank 
to attend to and have a knowledge of their affairs, 
and to hold a sort of domestic forum for the trans- 
action of business in their Cutcherries. The grant of 
a Mocurrery Istemrary lease to the son, or sons of 
the Dewan, and probably in recognition of his ser- 
vices, was an act likely to take place with some pomp 
and publicity. The terms of the grant would be 
notorious to many; they are not likely to have soon 
slipped from the memory either of the Maharajah or 
of those of his dependants to whom they were known. 
Yet when we come to test the truth of the conflicting 
statements as to those terms by the presumptions 
arising from the conduct and acts of both families, 
what do we find? Their I.ordships would not lay 
much stress on the mere fact that some of the 
family of Roy Prtthee Singh continued in the enjoy- 
ment of the tenure after the death of Hoonooman 
Dutt. This, though prima facie inconsistent with the 
Respodents’ case, might be referred to the favour 
shown by the Maharajah to the family of the Dewan. 
But in 1807, when the grant was still comparatively 
recent, we have the partition between the sons of Rov 
Prithee Stngh. That was a transaction perfectly con- 
sistent with the siinnud as it now stands, but utterly 
inconsistent with the hypothesis that the grant was to 
Lalla Hoonooman Dutt alone, and for life only. It 
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was a transaction which can hardly have escaped the 
knowledge of the Maharajah^ or of those who would 
soon have made it known to him. If it were known to 
him, he could not have treated it as other than an im- 
pudent usurpation, and an alteration of the terms of 
his grant to his prejudice effected by his Dewan^ un- 
less he was conscious that it was in fact consistent with 
the true import of the grant, and authorized by it. 

Again, this partition was clearly known to Baboo 
Moodnarain Singh when he commenced the suits of 
1841, if not when he took the Teeka lease in 1839. 
The veiy' form of his proceedings recognized this parti- 
tion, and admitted the subsisting rights of Mocurredars, 
though long after the death of Lalia Hoonooman Dutt^ 
and this at a time when he was hostile to them. This 
act of his is conceivable if the terms of the grant 
were known to be what the Appellants say they were; 
inconceivable, if they were known to be W'hat the 
Respondent says they were ; and highly improbable if 
they were then doubtful. 

It is also obvious that, when the partition took place 

between Baboo M'oodfiarazn Singh and his brother, the 

traditions and belief of the late Maharajah's family 

must have been in favour of the existence of a valid 

Mocurrerv tenure in these lands ; and the fact that 

♦ 

they were held in severalty by the divided branches of 
Roy Prithee Singh's family must have been notorious. 

Here again is a solemn act of the grantor's family 
which is consistent with the Appellants’ case, and 
inconsistent wdth that of the Respondents. The 
evidence of the Respondents’ witnesses as to the 
Kaboolyet is also inconsistent wdth a statement in his 
pleadings concerning them, w'hich remarked upon 
by Mr. Forsyth in his reply. 
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Their Lordships think'^ that by the presumptions 
thus arising from the acts and conduct of the parties 
during a long series of years, this case must be de- 
cided. They do not say that it is free from difficulty, 
or that either side has succeeded in explaining satis- 
factorily the state of the Persian suftnud. But 
against whatever inference to the prejudice of the 
Appellants may be drawn from that circumstance 
(and it is at least doubtful whether any such can 
fairly be drawn), may be set the presumption arising 
from the non-production of the Kaboolyef by the 
opposite party. The actors in the original transac- 
tion are all long since dead, and the Respondent is 
seeking to recover the property from those who have 
been for many years in the enjoyment of it. In any 
view of the case, he has been guilty of great laches 
in the assertion of his alleged rights. The difficulties 
(if any ) which arise from the loss of evidence, and the 
other consequences of lapse of time, ought, in justice, 
to fall on him. 

It is essential to his case to establish that the 
original grant was to TmIIg Hoonooman Duft alone, 
and for life only. The weight of the evidence, inde- 
pendently of the disputed sunnud^ seems to their Lord- 
ships to be against this allegation, and in favour of the 
title insisted upon by the ,A.ppellants ; that prepon- 
derance of proof is also necessarily in favour of the 
Appellants’ theory of the alteration of the document. 

The copy of the lease, verified by the CazPs seal, 
cannot be treated as any corroboration of the Appel- 
lants’ case, as there is a total absence of evidence 
concerning the time, mode, and cause of its execution 
and presentation to the Cazi. 

This being their Lordships’ view, it is unnecessary 
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to consider whether the plea that the suit was barred 
by lapse of time and the Regulations of limitation is 
still open to the Appellants, or could have been sue- 
cessfiilly maintained by them. 

Upon the merits of the case, their Lordships pro- 
pose humbly to recommend to Her Majesty that the 
appeal be allowed, that the decision of the Sndder 
Adawhit be reversed, and that of the Ziliah Court 
affirmed ; and that the Respondents do pay the costs 
of the appeal to the Sndder Adawint and of this appeal. 


Anl'NDMON Ek Dossp'E and others 


Appellants. 


AND 


28th Nov., 
1861. 

Act, No. 
XVI. of 1845, 
amendiner Act 
No. XXIX. 

of 1841, 
enacts, that it 
is competent 
to the Sudder 
Court in the 
case of the 
dismissal of 


PooR.woo CHt»NDKR RoY and others ... Respondensf."^ 

On appeal frotn the Sndder Dewannv Adawlut at 

Calcutta . 

T^HIS appeal was brought from an order made by 
a single Judge of the Sndder De^vanny Adawlut at 
Calcutta, dated the 19th of September, 1859. By a 

Present : Members of the yudicial Committee, — TUc Right 
Hon. the Lord Justice Knight Bruce, the Right Hon. the Lord 
Justice 'I'lirner. and the Riglu Hon. Sir John Taylor Coleridge, 

. — Ihe Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir lames \V. C'olvile. 


an appeal for 

want of prosecution; upon the application of the Appellant within three 
nionths after the appeal has been .dismissed, to re*admit the anpeal if 
the Appellant satisfies the Court, that the dismissal was •‘occasioned by 
the dafault of his Vakeel^ or by unavoidable accident.’* 

An appeal was made to the Sudder Court at Calcutta, but in conse- 
quence of the absence from Illness of the .Appellant's Mnokhtar the 
written reasons of appeal were not lodged within six xveeks. the time 
prescribed by Act, No. X\ of 1853, sec. 6, and the appeal was dismissed 
Upon application for re-admission of the appeal, the evidence showed. 
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previous order of that Court, dated the 21st of JunCt 
1850, an appeal by the Appellants then pending in 
that Court, against a decree of the Zillah Court of the 
Twenty-four Pergunnahsy was ordered to be struck off 
the list of pending causes, under the provisions of Act, 
No. XXIX. of 1841, on the ground, that the Appel- 
lants’ written reasons in support of their appeal had 
not been filed within the period of six weeks, the 
time prescribed by Act, No. XV'. of 1853, sec. 6. and 
the same Judge, by the order, dated the 19th ot 
September, 1859, refused to re-admit the appeal, on 
an application for that purpose made by the Appel- 
lants, supported by affidavits explaining the cause of 
the delay in filing the reasons of appeal [a). 

The facts of the case, so far as they are necessary 

to the question of practice raised in the appeal, were 
as follows ; — 

The Appellants were Defendants in a suit brought 


(/i) Act, No, ol 1845, declares, that the provisions (jf Act, 

XXIX. of 1841, are inconveniently severe as re^jards appeals, and 

that It was e.xpedient to mitigate the strictness thereof: and by 
sec. 1, it is enacted, that it shall be competent to tlie Court 
which shall have dismissed such appeal to re-admit the same, il the 
Appellant shall make application for that purpose, on the stamp 
pi escribed for miscellaneous petitions, witliin three months after the 


appeal shall have been dismissed, and shall satisfy 
' the dismissal was occasioned by the default of 
unavoidable accident. 


the ('ourt that 

his Vakeel, or bv 

0 


186' 

\ 
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that there had been no wilful delay, and that the Appellant was in 

Ignorance of the fact of the reasons of appeal not having been filed 

Held reversmg the decree of the Sudder Court, that such circumstances 

th^ Art unavoidable accident." within the meaning of 

Ik tU No. XVI. of 1845. an<l the appeal ordered to be re-admitted on 
the hie of pending causes. 

In reversing the decree of the Sudder Court, the order of that Court 

that the costs of the application to re-admit the appeal should be paid by 

the appellants, was confirmed : but as the Appellants were successful in 

obtaining a reversal of the decree of the Court below, the costs of the 

appeal in England against such decree were ordered to be oaid bv thu 
Respondents* ^ J 
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against them by the Respondents in the Court of the 
Suiidef Ameen of the Twenty-four PergunnahSf and 
appealed to the SudUer JDewanny Adawlut from the 
decree ol the Sudder ArneeHy made on the 23r^i of 
September y 1858. The petition of appeal was lodged 
on the jnd of October y 1858. 

On the 2nd of Aprily 1859, the Deputy-Registrar of 
tile Sudder Deivanny Adawlut passed an order in that 
appeal, calling upon the Appellants, pursuant to the 
provisions of 6th section of Act, No. XV. of 1853, 
to prefer their grounds ol appeal from the decision of 
the Lower Court within six weeks. The Appellants 
failed to do so within that time, and on the 3rd of 
June, 1859, the Deputy-Registrar made an order as 
follows; — Although six weeks had expired from the 
18th oi April, the day on which the notice (pur- 
suant to the above order ol the :^nd of the same 
inontli_j was alfixed, yet the Appellants have not hied 
their grounds of objection and reasons of appeal. 
Wherefore, the Appellants having neglected to pro- 
ceed with the case within six weeks, and it being 
considered liable to be struck oli the file according 
to the provisions contained in Act, No. XXIX. of 
1841, it is ordered, that the case be referred to the 
Judge now sitting in the miscellaneous department, 
for his orders to strike it oft the file of the Court.” 

Accordingly, on the 21st of June, 1859, the matter 
came before Mr. Samuells, a judge of the Sudder 
Dewanny Adawlut, who, ordered the case to be struck 
oft the list of pending causes. 

It appeared, that the Appellants were kept in igno- 
rance by their Mookhtar of these proceedings ; but as 
soon as they were made aware of them, they applied 
in the usual manner to have the appeal re-admitted, 
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and filed two petitions for that purpose, dated respect- i86i. 
ively the 7th of 1859, and the 20th of the same Anundmoyee 

month. these petitions stated that the Appellants Dossee 

had not been ^uility of any negligence, that they had Poornoo 

retained Vakeels previous to the notice being affixed ; 
and that the default was occasioned by the severe 
illness and absence of their Afook/ilar , to whom was 
confided the conduct of the appeal ; that the Appel- 
lants were altogether ignorant of such illness and 
absence, and to the non-filing of the reasons of appeal 
within the prescribed period, and they prayed that the 
Court would overlook the delault of lapse of time, 
agreeably to the provisions of Act, Vlll. of 1859, sec. 

347, and re-admit the appeal case to the file. The Ap- 
pellants filed an affidavit in support of this application, 

in which, after stating the imformation which they had 
then recently received of the illness and absence from 
Calcutta of their Mookktar and that they were wholly 
ignorant and unacquainted with what had transpired 
concerning the appeals, until the 25th of June, 1839, 
when they received a letter Irom a third party inform- 
ing them that he had heard their appeal had been 
struck oft, deposed that they had caused inquiry to 
be made as to the truth of the statement of the 
Mookktar, concerning his departure from Calcutta and 
alleged illness at Hooghly, and believed both the cir- 
cumstances to be true ; but that, even if true, it was 
the bounden duty of the Mookktar to have given them 
information when he left Calcutta for Hooghly, so that 
they might themselves have taken steps for filing 
their grounds of appeal in due time ; which notice, 
however, he wholly omitted to give : that whilst be- 
lieving the probability and truth of the statements 
of the Mookktar, they also laboured under the appre- 


3 ° 


CASES IN THE PRIVY COUNCIL 


x86i. 



Anundmoyee 

Dossbe 

V. 

POORNOO 

Chundek 

Roy. 


hension that the Mookhtar inig^ht have been tampered 
with by the Mookhtar or agents of the Respondents ; 
but wliether that was so or not, the result was, that 
their interests had through the conduct of the' 
Mookhtar, amounting either to unavoidable absence 
from illness, or from wilful neglect of duty, been 
sacrificed, and they had been debarred, without any 
negligence on their part, from prosecuting the appeals 
betore the Sadder Court, in cases relating to disputed 
property ol the value execeeding a lac of rupees. 

On the 1st of "yuly *859, and pending these pro- 
ceedings, Act, No. Vlll. of 1859, the new Code of 
Civil Procedure came into operation, which by section 
347 » provides, that “if an appeal be dismissed for 
default of prosecution, the Appellant may, within 
thirty days from the date of the dismissal, apply to the 
appellate Court lor the re-admission of the appeal ; and 
if it shall be proved to the satisfaction of the Court 
that the Appellant was prevented, by any sufficient 
cause, from appearing when the appeal was called on 
for hearing, the Court may re-admit the appeal. 

On the 30th 'July, 1859, by a proceeding held by 
the same Judge, it was ordered that the Mookhtar 
should file an affidavit in the matter. 

An affidavit of the Mookhtar was filed, which 
stated that he acted as Mookhtar for the Appellants, 
that within ten days after the date of the decree of 
the Sadder Ameen, under the instructions of the Ap- 
pellants, he caused to be lodged a memorandum of 
appeal in the Ziliah Court against the decision, on 
their part ; that after the appeals had been lodged in 
Ziliah Court, he only waited for the usual Ishtihar 
to be issued from the Sadder Court to sign the Vakee- 
lutnamahs, and had retained pleaders ; that up to 
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the 16th April, he was in daily attendance at the 
Sudder Court for the purpose of ascertaining if such 
I shtihar had been issued, but that none having been 
up to that date issued, and having received intelligence 
of the dangerous illness of his son, he abruptly left 
Calcutta for his family house at Buripore, in the 
District of Hooghly, where he arrived on the 17th of 
April, and then found that his son was under medical 
treatment and seriously ill, so much so that his 
personal care and attendance became absolutely 
necessary, and that he accordingly attended on him 
up to his death, which took place on the 30th of 
April-, after that date he himself fell dangerously ill, 
and continued in such state, quite incapable of attend- 
ing to any business, until the 17th of June, when he 
returned to Calcutta, and there, for the first time, 
learnt that the Isktikar, calling on the Appellants, his 
employers, to file their grounds of appeal, had been 
issued on the iSth of April, and that the six weeks 
usually allowed for filing the reason of appeal from 
the date of the /shtihar, had run out. and that, for 
such default of prosecution on the part of the repre- 
sentatives of Muttyloll Seal, deceased, and also of 
Sreemutty Dossee, the two appeals had been referred 
to the Judges of the Sudder Court for the purpose of 
being struck off.^ That, on obtaining such informa- 
tion, he filed a Vakcelutnamah in the case on the ^oth 
of 1859. and that the two appeals- were struck 

off the file on the following day, the 21st of Jinte 
1859. That when he left Calcutta, on the 16th of 
April, he gave no information of his departure to the 
Appellants, as he fully expected to return to 
in a few days; but that, owing to the severe and fatal 

illness of his son in the first instance, and his own 
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personal illness in the second, he was detained at 
Hooghly until the 17th of yune, as before stated, and 
whilst so absent, he failed to communicate to the 
Appellants, either the fact of his departure or his 
illness, of neither of which circumstances they had 
any information or knowledge, until after the appeals 
had been struck off the file for want of prosecution. 
And he admitted that it had been entirely owing 
to his culpable but unintentional neglect that the 
necessary steps were not taken for prosecution of 
the appeals, the duty connected with which solely 
and exclusively devolved on him as Mookhtar^ and 
that the Appellants were wholly ignorant that the 
appeals had been struck off, until they learnt the 
intelligence from other sources, which led to the dis- 
covery of his neglect and inattention to their interests, 
which caused his dismissal from being any longer 
their Mookhtnr. 

On the 19th of September^ the hearing of this appli- 
cation took place before the same Judge in the Sudden' 
Dewnnny Adaivluty when that Judge made an order re- 
jecting the application for the re-admission of the 
appeal, staling his reasons as follows : — “ At the first 
hearing of the petition, it was contended for the Pe- 
titioners, that the application might be re-admitted, 
under the provisions of sec. 347 of the New Code of 
Procedure, on the Petitioners showing sufficient cause,” 
to the satisfaction of the Court, for their default. 
But the Court were of opinion, that as the default 
had occurred prior to the enactment of the New 
Code, and was a totally different description of 
default from that treated of in sec. 347 of the Code, 
the petition must be disposed of in accordance 
with the provisions of the old law. The Peti- 
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tioner^s pleaders were accordingly called upon to 
satisfy the Court that the dismissal of their appeal 
had been occasioned either by the default of the 
petitioner's Vakeely or by unavoidable accident the 
only conditions on which, under the stringent terms 
of Act, No. XXIX. of 1841, and Act, No. XVI. of 
1845, the Court were empowered to re-admit a case 
which had been dismissed for default. It was argued 
for the Petitioners, , that the affidavits in the case were 
uncontradicted, and disclosed a clear case of acci- 
dental default, for which his client w’as in no way to 
blame. The sudden departure of the Mookhtar^ 
without notice, his unexpected detention, and his 
unlooked-for illness, were all, it was said, facts which 
would come under the category of ‘ unavoidable acci- 
dent ; * and, on this point, the case of Gooroo Pershad 
Duttf decided on the 7th of Marchy 1849, by Mr. 
Sconce, was quoted. On the other hand it was con- 
tended that, even if the Court did not look upon the 
case as one of unavoidable accident, it was, on the 
face of it, a default of the legal agent of the Peti- 
tioners — the person who was employed in the conduct 
of the suit, and who was standing at the time in the 
place of the Vakeel. A liberal construction of the 
law, such as, it was urged, the Court should put 
upon the Act, would, therefore, it was said, allow 
the same effect to the default of the Mookhtar in this 
case as to the default of a Vakeel ; and the case of 
Gudadhur Purshad Tewarree v. Moosumat Soonder- 
koomaree (6 Moore’s Ind. App. Cases, 201) was 
quoted, to show that in the case of a rule regarding 
default, equally stringent with Act, No. XXIX. of 
1841, the Privy Council refused to construe the rule 
harshly to the injury of the Appellants. The 
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Courts the learned Judge - observed, are always 
disposed to deal with cases, in which the default does 
not appear to be wilful, as leniently as the law will 
permit them ; but, at the same time, they are bound 
to take care that any idea they may form of the 
hardship of a case shall not induce them to strain 
the law in favour of one party to the detriment of 
the other. To entitle him to claim re-admission for 
his appeal, a Petitioner must show that his case 
comes fairly within one of the two classes to which 
the law extends its indulgence, viz. defaults occa- 
sioned by the conduct of his Vakeel^ or by unavoid- 
able accident ; and, in all cases, he must satisfy the 
Court that he himself was not to blame. Now, 
after a full consideration of all that has been urged 
for the Petitioners in this case, 1 do not see how they 
can successfully contend that the default was attri- 
butable to any other cause than their own gross negli- 
gence and lax habits of business. Hers were men 
who had cases in Court, involving large sums of 
money, who reside in the immediate neighbourhood 
of the Court, and are aware, or ought to be aware, of 
the very stringent law which enacts that any suit 
not prosecuted for six weeks shall be dismissed, 
and yet they leave everything in the hands of a single 
Mookhtar, do not send for him for months, or 
make a single inquiry how the case was going on. 
Had they placed their case when they appealed, in the 
hands of the respectable Vakeels whom they employed, 
with instructions to file the grounds of appeal at the 
proper time, and to conduct their case through all its 
stages, they would have been perfectly safe ; but, like 
many of tne suitors in this Court, they preferred, for 
reasons best known to themselves, to defer filing the 
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Vakeelutnamah till the latest moment, and in the 
meantime entrusted the management of their case to 
a Mookhtar, over whom they appear to have exercised 
neither check nor control. This, it appears to me, 
is the very conduct against which the stringent provi- 
sions of Act, No. XXIX. of 1841 are levelled — the 
failure of suitors either to use diligence themselves in 
the prosecution of their suits, or to employ Vakeels 
of Court who may take the necessary steps for them. 
Act, No. XVI. of 1^45, allows the suitor to plead the 
default of his Vakeel, but of no other person. The 
Mookhtar is not a legal agent, recognized by the law, 
and cannot claim, under any circumstances, to stand 
in the shoes of the - Vakeel. He is merely the pri- 
vate servant of the suitor ; and the default of the 
Mookhtar is, in the eye of the law, the default of the 
suitor himself. The only plea which, the law allows 
a party to a suit to put forward in exculpation of his 
o>vn default, is that of unavoidable accident ; but, as 
I have already intimated, I can see nothing of the 
kind here. It was not accident which caused the Peti- 
tioners to leave their Mookhtar to deal with the case 
as he thought proper, without taking the most ordi- 
nary precautions in the matter themselves ; and it was 
not accident which led to the Mookhtar's absenting 
himself without notice, or to his masters permitting 
his absence to pass unobserved. It was nothing, 
on the part of both masters and servant, but 
extreme negligence and unbusiness-Iike habits. 
The cases which have been quoted in support of the 
Petitioners application are quite irrelevant. In that 
of Gooroopershad Dutt, where the Appellant, residing 
in the Mofussil, despatched a servant with a Mookh^ 
tarnamah,^ and the papers of the case to Calcutta 
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that he might appoint a Vakeel, and the Mook'hfar 
fell ill on the road, the Court, after faking evidence, 
held it to be a case of unavoidable accident, for which 
the Appellant was not to blame, and replaced his 
suit on the file. The case was precisely as if the 
Appellant himself, journeying to Calcutta to appeal, 
had been struck down by sudden illness. It is 
scarcely necessary to point out how very widely that 
case differs from the present, where there is apparent, 
a long course of negligence, and where the Petitioners, 
had they used ordinary vigilance, would have ascer- 
tained the absence of their Mookhtar in time to take 
the necessary steps for prosecuting the appeal them- 
selves. The case of Gudadhur Purshad Tewarree v. 
Moosutnat Soonder-koomaree, and the case of Seto 
Lutchmeechund v. Seto Zoramur Mull (6 Moore's 
Ind. App. Cases, 204), rather make against the 
Petitioners than otherwise, as they show that the 
Privy Council would not have relaxed the rule 
referred to in these decisions, except under the very 
special circumstances which the cases disclose. The 
dismissal of the Petitioners' appeal, then, being neither 
occasioned by the default of their Vakeel, not by un- 
avoidable accident, but purely by their own inexcus- 
able negligence, the application is necessarliy re- 
jected, with costs." 

The present appeal was from this order. 


Mr- Forsyth Q.C., 
Appellants. 


and Mr. Ceith, for the 


As the affidavit of the Moohhtar sufficiently ex- 
plained the cause of the delay in filing the reasons of 
appeal within the period of six weeks, the limit pre- 
scribed by the Act, No.XV.of 1853, sec. 6, the refusal of 
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the Judge to re-admit the appeal to the list of pending 
causes upon a mere question of procedure, on the ground 
that the default must be occasioned by the " Vakeel^ 
or by “ unavoidable accident," was erroneous and can- 
not be upheld. The alleged default of the Appellants 
on account of which their appeal was dismissed, was 
caused by unavoidable accident ” within the mean- 
ing of the Act, No. XVI. of 1845. According to the 
equitable construction of that Act, a party who suffers 
from the default of his Mookhtary under such circum- 
stances as existed in this case, is entitled to the same 
indulgence as* if the negligence had been occasioned 
through the " default of his Vakeely' and we submit, 
that the ruling of the Sudder Judge was wrong in 
holding that the Act did not apply to the default of 
a Mookhtar. Again, the Judge was wrong in his 
judgment, in holding that the provisions of sec. 347, 
of the Act, No. VIII. of 1859, which contains the 
new procedure of the Court and came into operation 
on the ist of yulyy 1859, were not applicable to the 
present case. 
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Mr. Andrewy for the Respondents. 

The decision of the Sudder Judge upon the question 
now raised, is in accordance with the law as it stood 
at the time of the Appellants' default. They failed 
to file their grounds of appeal within the prescribed 
time, and that default was solely attributable to their 
own gross negligence. It cannot be successfully 
urged, that the evidence adduced by the Court below, 
with a view of inducing that Court to re-admit the 
appeal, disclosed sufficient grounds to entitle them to 
the indulgence they asked. The Act, No. XIV. of 
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1845, enumerates two instances only where relief can 
be given ; first, default of the Vakeel^ and, secondly 
unavoidable accident, neither of which instances 
can be construed to apply to the present case, 

The Lord Justice Knight Bruce : 


The evidence shows that this is a case of ** unavoid- 
able accident and is within the provisions of the ist 
sec. of the Act, No. JKVI. of 1845. The decree of 
the Court below, therefore, cannot stand ; and we 
shall humbly advise Her Majesty to reverse it. As 
to the costs of the application in the Court below, 
their Lordships are of opinion, that the Court below 
was right in ordering them to be paid by the Appel- 
lants, but the costs of the appeal must be paid by the 
Respondents (a). 


(rt) In the case of Sreemutty Dossse Poornoo v. Chunder Roy 
and others, the circumstances of which were exactly similar with 
the above case,.and which was heard by the Judicial Committee on 
the same day, a similar order was made, re-admitting the appeal. 
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Ranee Cowulbas Koonwur 


.w Appellant i 


AND 


Baboo Loll Bahadoor Singh') 

• • • • • • I 


and others 


Respondents.* 


On appeal from the Sudder Dewanny Adawlut at 

Calcutta. • 


Heard ex -parte. 

This was a suit brought by the Appellant against 
the Respondent, Baboo Loll Bahadoor Singh, and 
Baboo Bhowanee Pertaub Singh, for himself, as 
guardian of Baboo Jobraj Singh, his minor son. The 
chief object of the suit was to obtain a declaration 
of the Court on the construction and effect to be 

° Present : Members of the judicial Conunitlee, —Th^ Right 
Hon. Lord Kingstown, the Right Hon. the Lord Justice Knight 
Bruce, the Right Hon. the Lord Justice Turner, and the Right 
Hon. Sir John Taylor Coleridge. 

The Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir James W, Colvile. 


4th Dec., 
1861. 

Construction 
of an Ikrar- 
narnah, or 
deed of agree- 
ment and 
partition, of 
an ancestral 
estate, among 
several bro- 
thers : Held 
that the terms 
of the deed 
were not re- 
strictive upon 
the power of 
each brother, 
to alienate his 


separateshare. 

the brothers, had his share registered on the Collector’s Book^ aj^owner 
and by deed of s^e conveyed such share to his daughter who was 
also his heir The Collector, upon the objection of one of A.U brothers 
(who denied A.s right to alienate, on the ground that it was ancestral 

register the daughter’s name as proprietor. Held, 
that the Collector was bound by Ben. Reg. VIII. of rSoo sec. 21 to 
register her name as purchaser, but that such mutation of name was to 
be without prejudice to the question of the right of succession 

It IS beyond the power of the Court to make a declaration in a 

^ recorded in the issues, as required by Ben. Reg 

XXVI. sec. 10, of 1814. -I j Bf 
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given to an Ikrarnamah, or instrument of agree- 
ment and partition, executed by four brothers 
named Loll Bahadoor Singh^ Bhowanee Pertaub Singh, 
Run Bahadoor Singh, and Odey Pertaub Singh ; 
and raised the question of the power of Baboo Loll 
Bahadoor Singh to alienate his share of the ancestral 
property which was formerly jointly held by him- 
self and brothers. The suit was instituted at the 
instance of the Government Commissioner of Re- 
venue, who refused, without a decision of the Civil 
Court, as to the construction to be put on the 
Ikrarnamah, to affirm an order of the Collector, which 
directed that the name of the Appellant as purchaser 
should be substituted in the Collector’s books for 
that of Baboo Loll Bahadoor Singh, the vendor of the 
mouzahs, or villages, the subject of the suit. 

The facts were these : 

The above-named four brothers were Hindoos, and 
in joint possession as co-sharers of certain landed 
property, consisting of numerous inouzahs in ZH- 
lahs Behar and Shahabad, and being desirous 
of effecting a partition and division of the same 
among themselves, executed, on the 22nd of Oc- 
tober, 1845, an 1 krarnamah, which was duly re- 
gistered. 

This Ikrarnamah was in these terms : — “ Whereas, it 

is mutually necessary for us to divide by lot, villages, 

properties and revenues and maiikana of the minahee 

% 

villages, or Pergunnah Ceris and Koturnba, in Zillah 
Behar, and of the settled villages and maiikana of the 
minahee villages of Pergunnah Havellee Ruhtans of‘ 
Zillah Shahabad, and of the Jkfocurrery villages in 
Pergunnah Pullamon, and of the lands Gurbagh in 
Moorarpoor, in Pergunnah Gyah, and of the debts of 
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Mahajuns and the siirpeshgue of Ttkadat'S, etc. ; for this 
purpose a Punchayet has been appointed, viz. Ranek 
Sheemunth Ratrt Chunder Bha^'Ue, Baboo Tejaat^ayn ^<oonwuk 
Singh, Baboo Bishen Nath Singh, and Baboo Daad ''■ 

Bahadoor Singh, and we have died an Ikrarnarnah ^'^HrDooIt' 
punchayutiee (arbitration bond) before the Punthayet, singm. 
under our signature, but on account of the noh- 
fulfilment of the conditions of said Ikrarnarnah, 
the said members of the Punchayat have declined to 
act. Now, with our voluntary and free will, in the 
presence of Lala Dibee Purshand, our Mookhiar, 

We have submitted a hyut-bundee (specification) of the 
villages and of the ?na/gu 3 ary, after giving a de- 
duction of niouzahs tehrah and BhorOsah and San- 
dusee, uslee and rujokee and ntuhdowah, usUe with 
dakhilUe of Pergunnah Kotumba in ZUtah Behar, and 
of MouZaks Siinthona and Korentahd, Pergunnak 
fiavellee Ruhtans in Zillah Skahabad, all of which 
belong rightfully to Baboo Run Biihadoon Singh, that 
is to say, in right of primogeniture, and the debts of 
Mahajuns, zurpcshgea, of Tikadars, etc., and each 
sharer has obtained the hyut~bundee, and is in posses, 
sion of the share accordingly. Under these cir- 
cumstances, there is no dispute or contention existing 
with reference to the partitioned villages, and the 
debts of Maha/uns, etc. The nlalguzary oi Mouza/t 
t)u!dhar and mouzah Daoodpoor, ajipertaining to 
Mavellce Ruhtans, according to the ticca writing of 
the Tikadars down to the Pusiee year 1255, is cob 
lected, and each sharer is to take an equal share of 
it- From 1256, we shall continue to make collec. 
tions of the ntalgiizary of the villages, as mentioned 
in the hyut-bundee. VVe, therefore, declare and give 
in writing, that in case of necessity, we four brothers 
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are competent, in order to liquidate expenses, debits 
of malgusary^ debts of Mahafuns^ etc., in case of our 
having no means at hand, to make alienations in the 
best way we think proper of shares of our villages, 
by deed of irreversible kabaluy bybil-wuffa, mortgage, 
ijarah and surpeskgee, bhurna, etc. We shall con- 
tinue to pay debts of Jtffakajuns, zurpeshgeCy of Tika- 
darsy etc., in proportion assigned in the hyut-bundee 
to each sharer, and whatever besides becomes payable 
during the period of coparcenary. We, nor our 
heirs, shall make any objection in respect of the deed 
of bhurnuy burmahurree, tomussoohsy bybil-wuffay ijarahy 
tunkhahee chitteeSy and receipts, bearing date previous 
to this Ikrarnamah. Cases which are pending or will 
be brought in the Civil Courts, Foujdary Courts, 
Collectorate, and other lower Courts of the Zillahy 
and in the Suddery during the period of coparcenary, 
the expenses of the prosecution and defence thereof 
are chargeable to all four brothers ; should any of us, 
declarant or our heirs, swerve from these conditions, 
in that case the said objection will become void.’^ 

After the execution of the Ikrarnamah the brothers 
individually exercised acts of ownership over their 
several separated shares, some of them selling the 
7 nouzahs assigned to them. 

On the i6th of September , 1848, Baboo Loll Baka- 
door Singh having no male issue, sold the ^nousahs in 
question in this suit, constituting his share of the joint 
estate, for the sum of Rs. 75.501, to his daughter, 
the Appellant, and at the same time executed a deed 
of sale, which was registered in the office of the Re- 
gister of deeds of Zillah Behar. 

The ordinary petition was presented to the Col- 
lector by the Appellant and the vendor, stating the 
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purchase and deed aforesaid, the payment of the 
purchase-money, and the possession of the Appellant, 
and praying that her name might be recorded in the 
Collectorate in place of that of the vendor on his 
assent at the time given. Bhowanee Purtaub Sing/ij 
one of the vendor’s brothers, thereupon filed a 
petition of objections, on behalf of himself and his 
minor son, alleging that Baboo Loll Bahadoor Singh 
had no power to allienate by sale ancestral pro- 
perty in favour of the Appellant during the lives of 
the Petitioner and his son, and praying that the 
name of the vendee might not be recorded. After- 
wards a second petition was filed by the same party, 
referring to the terms of the Ikrarnamahy and con- 
tending that only conditional sales — namely, for the 
liquidation of debts and Government revenue, were 
permitted under that instrument, and that, therefore, 
Boboo Loll Bahadoor Singh was not competent to make 
any alienation. The vendor filed a petition by way of 
answer, in which he stated, that he and his brothers 
were separate, and that their property had been di- 
vided among them, and that sales had been made by 
them severally of mouzahs out of their respective 
shares, and that the names of the purchasers had 
been duly recorded in the Collectorate. 

The hearing of the petitions took place before the 
Assistant Collector, when that Officer ordered as 
follows; — “Whereas it appears from a copy of the 
Jkrarnamah filed by the Mookhtar of the objector that 
it has reference only to the fact that a sale is allowable 
for liquidation of debt under decrees, etc., and in the 
bill of sale adduced by the Petitioner there is no 
mention of * necessity ’ for making the sale. Under 
these circumstances, the vendor is not competent to 
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make any alienation. Ordered, therefore, that this 

case be Struck off the file.” 

The Appellant appealed from this decision to the 
Collector, and on the 23rd of December, 1850, the 
hearing of the appeal took place, when the Collector 
referring to the terms of the Ikrarnamah, declared the 
competency of the vendor to alienate the mouzaks 
sold, reversed the decision of the Assistant Collector 
and ordered, to the effect, that the name of the vendor 
should be struck out from the Government records, 
and the name of this Appellant as the purchaser 
should be substituted. The objector being dissatis- 
fied with the order, filed a petition of appeal in the 
Court of the Commissioner against this decision. 
The hearing of the appeal took place before the 
Commissioner on the 3rd of June, 1851, when by a 
proceeding of that date he declared, that the muta- 
tion of names was not valid ; and that, although the 
Collector in his proceeding had declared the com- 
petency of the vendor to alienate the share sold 
under the Ikrarnamah, and ordered that the name 
of the female purchaser might be registered, and that 
of the vendor struck off, yet that a decision on the 
terms of the Ikrarna 7 nah rested with the Civil Courts. 
Hence, in the opinion of that Court, the Collector’s 
order could not be admitted or confirmed, and it was 
ordered by the Commissioner that the Collect of’-s 

order, dated the 23rd of December, 1850, be re- 
versed. 

In consequence of this decision of the Commis- 
sioner, the Appellant brought the suit from which 
the present appeal arose I'aboo Loll Bakadoor 

Stngh and Bhowanee Partaub Singh, and his minor 
son, Jobraj Singh. In the plaint the Appellant stated, 
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that the motizahs were held by the Defendant, Baboo 
Loll Bahadoor Singh as his own absolute property 
unnder the partition and division aforesaid, and the 
Ikrarnatnah above mentioned; that he sold the same 
under the registered deed of sale, and for the con- 
sideration aforesaid, to the Appellant, who was put 
into possession, and then still continued in possession 
thereof. The plaint further stated the proceedings 
before the Assistant Collector, the Collector, and 
Commissioner, submitting that the order of the 
Commissioner was opposed to the provisions ol sec. 
2itOi Ben. Reg. VII!. of 1800, and precedent, No. 4, 
cited in the Circular Order of the Sadder Board of 
Revenue, dated 25th of March, 1851; and prayed 
that orders might be passed by the Court to have 
the Appellant’s name recorded in the Collectorale 
in place oi that of the vendor, in respect of the 
mouzahs 

The answer of the Defendant, Bhowanee Purtanb 
Singh, after objecting that certain mouzahs of Zillah 
Shahahad were left out of the plaint, and the omission 
of mention of the price of each mouzah, insisted that 
the record of name was intended for the person in pos- 
session, but that the present Appellant was never in 
possession of the mouzahs, and had never paid the con- 
sideration money. The answer also staled, that the 
mouzahs were acquired by the common ancestor of the 
four brothers ; and it submitted, whether by law an 
ancestor had the power directly or indirectly to make 
alienations in the lace of the real successor, and to his 
deprivation. It then stated, that of tlie brothers only 

one, viz. the Defendant, had male issue, and insisted 
that the Ikrarnamah on\y permitted a sale to pay re- 
venue or other debt of tlie sharer 
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The answer of the Defendant, Baboo Loll Bahadoor 
Singh, supported generally the statements in the plaint 
and expressed assent to the mutation of name prayed 
for therein, praying that he might be dismissed the 

suit, with costs, having been made unnecessarily a 
party. 

The replication stated, in respect to the Ikrar- 
namah referred to in Bhowanee Pertaub Singh's 
answer, that it nowhere contained a condition that 
a brother was not competent to alienate property 
mentioned in that instrument or otherwise, when he 
had brothers or nephews alive, but that rather the 
whole tenor of the deed was, that such sharer was 
competent to make alienation of his share. 

The pleadings having been closed, the usual pro- 
ceeding by the Principal Sudder Ameen,. under sec. 
10, Ben. Reg. XXVI. of 1814, took place, when the 
issues to be tried in the suit were recorded as 
follows : — Pleas in bar jn admission of suit. — First, 
is this suit admissible or not, according to Circular 
Orders of the nth of January, 1839, and the 30th of 
September, 1847, as certain mouzahs of Zillah Shahabad 
have been left out from the plaint ; and also whether 
omission of the mention of the price of each mouzah is 
or is not in contravention of sec. 3, Reg. IV, of 1793, 
and reports of regular cases decided on the 12th of 
March, 1850, and 13th and 1 8th April of that year? 
Second, is the suit of Plaintiff, claiming the record of 
her name, although out of possession of the purchased 
property, without first suing for possession, admissible 
or not ? Facts arising which require to be determined 
in accordance with clause 2, sec. 10, Reg. XXVI. of 
1814. The first point relative to fact to be deter- 
mined, which Plaintiff may adduce and the Defendant 
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deny. First. It is to be seen first whether the bill of sale 
dated ist of Assin of the Fuslee year 1256, is correct 

4 

or not in conformity of Regulation, and whether the 
Plaintiff is in possession of the purchased pro- 
perty or not ; and what is the condition of the 
Ikrarnamah ; and is the vendor competent to sell or 
not ; and is the Plaintiff rightfully entitled to get 
her name recorded in the Collectorate or not, in 
reversal of the roobakaree of the Commissioner ? Is 
the intent of the Circular Order of the Sudder Board, 
dated 25th of March^ 1851, in bar of the mutation or 
not ? The second point relative to fact to be de- 
termined, which Defendant may adduce and the 

Plaintiff deny. ” It is to be seen first what the form 

# 

of sale and purchase is, and what are the terms of 
the Ikrarnamahy and is Plaintiff in possession of the 
same or not, and whether the vendor is competent 
to make alienation of the property in dispute or 
not, and whether Baboo Loll Bahadoor Singh, one of 
the Defendants, ought to be exonerated from this 
claim. 

Evidence was adduced by both parties under these 
issues, and witnesses were examined on behalf of the 
Appellant, who proved the sale and purchase, and 
her actual possession thereunder. There were also 
witnesses examined on behalf of the Defendant, 
Bhowanee Purtaub Singh, in contradiction to the 
witnesses of the Appellant, to prove tliat she was not 
in possession. It was further proved in the course of 
the examination of the Defendant's witnesses, that 
the four brothers separated, and that a decision was 
made among them, and that the monzahs in question 
fell to the lot of Baboo. Loll Bahadoor Singh. 
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The hearing of the suit took place before the Prin- 
cipal Sadder' Atneen {Mou/ztee Sayyad Mahamed 
Rafeeq Khan Bahadoor), in the Court of the Zillah 
of Behar, on the 20th of August 1853, when he 
made a decree in favour of the Appellant, in the 
following terms In this case, the claim of the 
r laintiff is as stated above, and that the answer of 
Baboo Loll Bahadoor Stngh^ Vendor, is in support of the 
plaint of the Plaintiff, and prays his own exoneration 
from the claim ; and that the answer of Bhowanee 
Purtaub Singh is to the effect that the plaint is 
irregular, by reason of omitting the mouznhs in 
Zillah Shahabad^ mentioned in the bill of sale ; that 
the Plaintiff is not in possession; that no mention is 
made a price ; that the vendor is not competent to 
make alienation of the property claimed under the 
deed of partition, and that the vendor has no male 
issue, but nephews, as stated expressly in the answer. 
But no irregularity is found in the plaint, as the 
defect IS cured by supply of supplementary stamps. 
'I'his action is merely to get her name recorded in 
the Collectorate. It became necessary, therefore, 
to try this point only, viz. whether or no the vendor 
has the right to sell the property in dispute, and 
IS, or IS not, Plaintiff rightfully entitled to get her- 
name recorded in the Collectorate, and. to ascertain 
who is the person in possession of the property in 
<lispute. The decision thereupon is this This case 
was instituted to effect the record of names in 
place of others to be expunged. The vendor . 
admits the sale, and the opposing Defendant also 
cloes not deny the fact of the riglit of the vendor, 
but he declares that tlm vendor is in possession, 
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which is not established, because, by the testimony 
of witnesses on the part of the female Plaintiff, her 
possession is proved. From copies of bills of sale, 
and roobakarree of mutations, and documents filed by 
the Plaintiff, it is evident that Baboo Run Bahadoor 
Singhy and Baboo Odey Purtaub Singh, and the 
opposing Defendant, have sold their mouzahs, men- 
tioned in the deed of partition, in proportion of 
shares mentioned in the papers aforesaid, and the 
mutation of names has been effected, and not one of 
them has protested against it. Under these circum- 
stances, there appears no ground why a sale of the 
property in dispute should not be effected. The 
passage, that in case of necessity, for expenses and 
payment of revenue, and debt of Mahajuns, etc., 
and by reason of their having no cash with them- 
selves, the four brothers are competent, in the best 
way they are able, to raise money by sale absolutely, 
and by bybil-wufia, and mortgage, and by leasing out 
and by usufructuary peshgee, etc., of the villages of 
their own shares, is mentioned in the deed of partition, 
dated the 6th of Kartick, 1252, Fus/ee \ and is, in my 
opinion, no bar to the sale made, but, on the contrary, 
the clause fortifies the sale. If such were not the 
case, then how did these people sell as well as the 
opposing Defendant ? If this sentence, namely, ‘ If 
sale is made without necessity, it is void, and in case 
of necessity, it should be incumbent to prove the 
validity of the same,' were in the deed of partition ; 
in that case there may have been something. Such, 
however, is not the case, nor is the word ‘ necessity’ 
used in the sale of those vendors. The bare alle- 
gation of the witnesses of the Defendant, in respect 
of possession of the vendor, is not sufficient in 
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this case. His Thicadars have also deposed to the 
possession of the vendee. Under these circum- 
stances it is ordered, that this j:ase be decreed the 
Plaintiff." , 

The Defendant. Bhotvanee Purtaub Singh, appealed 
Irom this decree to the SudderDewanny Adawlut. 

The hearing of the appeal took place before 
the Judges of that Court, consisting of Messrs. 
Trevor, Samuel Is, and Money, on the i8th of 

April, 1857, when the Court decreed as follows : — 
" On the merits it was argued by the Appellant 
that the clause of the deed of partition was re- 
strictive. and that the Plaintiff's father was only 
empowered to sell under circumstances of urgent 
necessity, which he was bound to prove. The sale, 
moreover, it was contended, was manifestly fictitious, 
no proof of the payment of the consederation-money, 
wliich the deed alleged, having been given, and 
the whole circumstances of the case showing the ' 

transfer of the property to have been merely nomi- 
nal. For the Respondent, it was contended, that 
these ' were not pleas which the Appellant, who 
had no immediate interest in the property, was 

competent to raise; that the Plaintiff’s suit was 
merely for registration, to which she was entitled, on 
the acknotvledgment of the transfer by the vendor, 
and proof of possession of the estate, which, it was 
maintained, she had given ; that she had not sued to 
establish her title, and that under the provisions of 
the registration law. Ben. Reg. VHI. 1800. it was 
unnecessary for her to do so. We entertain no doubt 
of the Defendant’s competence to raise the question - 
of the bona /ides of the sale in this action. His rights 
as the nearest, or one of the nearest heirs who can 
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take absolutely after the death of Baboo Loll Bahadoor 
Singh, are clearly attacked by the sale, and the recog- 
nition of her title as purchaser and absolute proprie- 
tor under the purchase, which the Piaintiif seeks to 
obtain, would altogether destroy the reversionary 
interest wnich, in the absence of a sale, the Ue- 
lendant possesses in the property. We are not of 
opinion, that the terins ol the deed ol partition are 
not restrictive to the extent of compelling the share- 
holder, wno may part with his share, to prove the 
necessity under wnich he acted. On the contrary, 
while recognizing the abstract impropriety of parting 
with ancestral property, except under the pressure of 
necessity, the deed clearly constitutes each share- 
holder the judge of that necessity in his own parti- 
cular case and the particular clause 4Uoted has, we 
think, been, inserted to obviate any objection which 
might otherwise have arisen under the Mithila law, 
to sales erfected by any one of the shareholders with- 
out the consent of his brethren. But, we see no 
evidence in the case before us, that any bona Jide sale 
has taken place ; nor do we consider that the Plaiiuili 
has established the material averments on this head 
which her plaint contains. Her averments are, that Jier 
father, being in want of money, sold to her the whole 

of his landed property for the sum of Rs. 75,501, and 

put the Plaintiff in possession on receiving the full 
amount of the consideration money. Now, no evi- 
dence as to the payment of this large sum is'tendered. 

Only one witness to the deed of sale is examined, and 
he expressly says, that no consideration passed in his 
presence when the deed' was executed. It is not 
even suggested from what source the daughter of the 
vendor, who is represented as being himself in want 
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of money, could have obtained the necessary funds^ 
nor is any proof furnished that the vendor was in 
want. The evic^ence as to the Plaintiff’s possession 
of the property goes merely to show that notice of 
the transfer was given to the tenants, and that they 
paid their rents in to her account ; but this is quite 
consistent with the supposition of the transfer being 
a benaniee one, and it is not shown that the money 
thus received w'as applied separately for the daugh- 
ter’s benefit, or indeed that she had any establish- 
ment distinct from that of her father. Under these 
circumstances, . we cannot but regard the sale to the 
Plaintiff, and her possession under that sale, as alike 
fictitious, and we accordingly reverse the decision of 
the Principal Suiider AmeeHy and decree the appeal 
with costs. 

The present appeal was from this decree. 

As the Respondents did not appear, the case was 
heard ex parte^ 


i'he Solicitor-General (Sir R, Palmer) and Mr. 

Leithj for the Appellant. 

At the time of the alienation. Baboo Loll Bahadoor 
Singh was separate from his brothers, having, under the 
deed of partition of the family property, held the mou~ 
salts afterwards sold by him to the Appellant, his daugh- 
ter, as his own separate and divided share ; and, there- 
fore, he was competent by Hindoo law, to make sale 
or gift of the mousahs, as his own absolute and exclu- 
sive property ; and the Appellant’s name, as proprie- 
tor, ought to -have been registered by the Collector, 
pursuant to Ben. Reg. VIII. of 1800. sec. 21, as the 
rights of succession are not changed by mutation of 
names on the registry. With respect to the title to 
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the mouzahsy on the death of the Baboo Loll Bahadoor 
Singhy intestate and without male issue, the Appellant, 
as his daughter, and not his nephews,, would have suc- 
ceeded to the mouzaks as heir-at-law according to 
Hindoo law, supposing that the sale of them had not 
been made. Even if Baboo Loll Bahadoor Singh and 
his brothers and nephews had remained members of a 
joint and undivided Hindoo family, which was not 
the case, and that no partition of their family pro- 
perty had taken place, he, having, no male issue, 
would have been competent, according to Hindoo 
law and custom, to alienate his own undivided share. 
It cannot be maintained, therefore, that the provisions 
of the Ikrarnamah executed by the brothers, limited or 
restricted the pow’er of Baboo Loll Bahadoor Singh, as a 
divided member of d Hindoo family to alienate any 
portion of the separate share vested in him under the 
partition and division of the family property effected 
by himself and brothers. Lastly, we submit that the 
ground on which the suit was decided against the 
Appellant in the Sudder Court was not open between 
the parties, having regard to the issues recorded by 
the Zillah Judge uuder cl. 3, sec. 10, Ben. Reg. 
XXVl. of 1814. 
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The Lord Justice TURNER ; 

Their Lordships have fully considered this case. 
They do not think it would be right for them to 
. order this deed to be put upon the register in any 
mode that would give a colour of the opinion of 
their Lordships as to the validity of the deed, con- 
sidered without reference to the clauses contained in 
the partition deed ; but, with reference to the clauses 
in the partition deed, their Lordships agree with 
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the Zillah and the Sudder Courts in the opinion 

that those clauses did not prevent Baboo Loll Bahadoor 

Singh from alienating the property in any mode he 
might think fit. 

Their Lordships cannot agree with the decision of 
Uie Zillah Court, which puts the case upon the foot- 
ing ot a purchase, and registration as a purchase, 
nor can they agree with the conclusion of the Sudder 
Ue7vanny Adwlul, which Court seems to have entered 
into a matter not very distinctly in issue in the suit, 
and as to which there had been no points recorded 

It appears, therefore, to their Lordships, that the 
proper course to take in this case is, to reverse the 
decree of the Sudder Deivanny Adawlul^ and also the 
decree of the Zillah Court, and to declare, that by 
the clauses contained in the deed of partition, Baboo 
Loll Bahadoor Singh was entitled to alienate the pro- 
perty in question, and that the Appellant is entitled 
to have her name put upon the register, but to pro- 
vide that the order is to be without prejudice to any 
other question of title or right that may be raised 
against the Appellant, or her representatives, in any 
other suit, or proceeding. 

Their Lordships do not think this a case to give, 
any costs. 
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On appeal fro 7 n the Sndder Dewantty Adawlut at 

Calcutta. 
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HE question in this appeal turned upon the 
construction of a sunnud, in the nature of a deed 
of maintenance, dated the 8th of August, 1799, 
by which certain villages and lands were granted by 
Chytun Singh, the Rajah in possession, to Jov Singh 
Deb, to hold “ possession of the villages, and lands, 
&c., and support his Loivahokans and Motalokans (de- 
pendants and relations) from generation to genera- 
tion,” and the point raised was. whether Joy Sin^h 
Deb had any power under this deed to alienate 
the property beyond the term of his own life; or 
whether, notwithstanding his alienation, the villages 
and lands did not vest in his descendants “ from 
generation to generation," they maintaining sufh 

o Present : Members of the Jutticial Kiyht 

Hon. Lord Kingsdown, \hc Right Hon. the Loid justice Knicrhi 
Itruce, and the Right Hon. the Lord Justice rurner. 

Asses.<!ors , — 1 he Right Hon. Sir I^awrencc Peel, and the Right 
Hon. Sir James W. Colvile. 


25th June, 
1862. 

'T\\eZeinindar 
in possession 
by a sunnud 
conveyed to 
A., a.s the 
head of a 
branch of the 
grantorI.s fa- 
mily, an 
estate, part 
of the Zemin, 
daty, in lieu 
of mainte. 
nance to 
which ./ 4 .was 
entitled out 
of the Zemiti. 
dary ;‘*tohold 
andenjoy pos- 
session, from 
generation to 
generation,” 
subject to an 
allowance for 
maintenance 
to a certain 
class of the 


family de- 

t 1 . , scribed as 

“ l^<nvahokan% and Motalokans " (dependants and relations). A ’s heir 

^Jterwards alienated a part of the estate for a valuable consideration. 

Held, first, jn the ab.sence of evidence of any class of persons answering the 

description of ” and Motalokans" might have crated 

a trust), that A. took an absolute estate in the lands assigned to him ; and 
Secondly, that the limitation in the sunnud " irom generation to gene- 
ration " did not create such an estate as to operate as a bar to alienation 

by sale. 


% 
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dependants and relations out of profits of the estate 
so conveyed to the grantee. 

The circumstances under which the deed was 
executed were as follow : — 

The villages and lands were formerly part of the 
PaJ of I: jss( n/ore, of which the grantor, Chytvn Singk, 
and his cousin, Radhn Damoodhvr Singh (decendants 
of a common ancestor named Gopanl Singh, the former 
Zc fnindar), M ere in the year 1771 jointly possessed. 

Some time after Gopatti SingRs, death, Chytun Singh 
instituted a suit against Radha Dornoodhur Singh, for 
the purpose of having it declared that, in accordance 
with a custom which prevailed in the family. Chytun 
Singh, as nearest heir, was alone entitled to the Zemin- 
dnrw This claim \vas recognized bv the Governor- 
General and the Council (who at that time had juris- 
diction on appeal), and who, by their order dated the 
14th of April, 1780, so decreed: but they also, by a 
subsequent order dated the 21st of September, 1781, 
assigned one-half share of what is called Bhutterjant 
land to Radha Danioodhui' Singh for his maintenance. 

Radha Damoodhur Singh died. leaving his son, Baha- 
door Singh, his heir, who instituted a suit claim- 
ing a share in the Zemindary, which, on the 22nd of 
January, 1795, resulted in a decission of the Sadder 
Dewanny Adawlut, confirming the order of the Go- 
vernor-General, dated the 14th of April, 1780, the 
Court declaring that Bahadoor Singh and his connec- 
tions were entitled to maintenance at Chytun SingRs 
hands, for which, if kept back, it was competent for 
him to maintain a suit to recover. Bahadoor Singh 
subsequently died, leaving his son and heir, Joy Singh 
Deb, and also leaving a half-brother of Jov Singh, 
named Rughoonath Singh \ and the provision for 
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maintenance of Joy Singh and his branch of the 
family not being regarded by Chytun Singh, a suit was 
instituted, and Joy Singh Deb obtained a decree 
against Chytun Singhy which decree fixed the yearly 
maintenance to be paid by him to Joy Singh Deb, and 
• the other heirs and descendants of Radha Damoodhur 
Singh, at Rs. 4,200. 

Instead, however, of allowing this sum to remain as 
a permanent charge, Chytun Singh determined to ap- 
propriate specific villages and lands ; and he assigned 
Rs. 1,500, as the provision for the maintenance of Rug- 
hoonath Singh and the branch of the family of which 
he was the head : and, to secure it, Chytun Singh, by a 
sunnud, assigned to Rughoonath Singh certain lands in 
lieu of the Rs. 1,500. In like manner, in order to pro- 
vide permanently for the maintenance of Joy Singh 
Deb, and the branch of the family of which he was 
the head, and who were entitled to maintenance under 
the decree, Chytun Singh, on the 13th of Sraban, 1206 
B. S. (1799), assigned to Joy Singh Deb the villages 
and lands which were the subject of (he present suit, 
and the annual income from which was about 
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Rs. 2,000. 

The sunnud by which these villages were assigned 
was in the following terms: — “To the seat of all 
happiness, my grandson, Srec Sree Rajah Joy Singh 
Deb, I do hereby execute a ‘ sunnud Khooro Roos ' 
(deed of maintenance), to the following effect : — 
The Zemindary of Pergunnah Bistopore, &c., were 
jointly of the late Rajah Radha Danioodhur Singh, 
your grandfather, and of me. Afterwards, dis- 
putes having arisen with the late Rajah Radha 
Damoodhur Singh, your grandfather, and the late 
Rajah Bahadoor Singh Deb, your father, regarding 
the Zemindary, the Zemindary of the whole Pergunnah 
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aforesaid has been decreed to me ; but, in the said 
decree, it is ordered that I shall have to grant mainte- 
nance out of the Zemindat'y to the ‘ Lowahokans' — i. e., 
members of the family of Rajah Datnoodhuf Singh, 
and to the ' Afo^a/ohans* — i. a., the dependants of 
Rajah Sahadoor Singh. For this, according to the 
order of the Sadder Dewanny Adawlut^ it being 
necessarj' to allow maintenance to those * JLowahokans' 
and ‘ Motaiokans' from the Zemindarv of the Pergun~ 
iiah aforesaid, the sum of Rs. 3,500 is fixed. Out of 
this, to Sree Sree Rugiioonafh Singh and others, agree- 
ably to separate Is 7 n 7 iin>eesce (list), a separate sufinud 
of this kind has been granted for 1.500 heegahs of 
land, in lit'u of Rs. 1,500. Deducting that in lieu 
of Rs. 2,000 for your maintenance, I do give unto 
you the entire fptottzahs and lands, as per schedule of 
allotment at foot. Holding and possessing the ntouzahs 
and I'lnds, &c., and giving maintenance to the 
I-oioahokafis and ' M^otaloka 7 is' on your side, 

continue to hold and enjoy possession at ease, unin- 
terruptedly, from generation to generation. Besides 
this, whoever has got a decree for the Dewutter shall 
hold and keep in possession seperately of it." 

'Joy Smgh Dch obtained possession of the lands 
mentioned in the safinad, and continued in posses- 
sion of them, and out of the income derived there- 
from maintained his family down to the year 1832, 
w hen, in payment of certain debts and a judgment, he 
executed a deed of coveyance, by way of absolute sale 
of the lands to one of the Respondents, named Gunga 
iVarai/i Roy, who was thereupon put in possession. 

loy Singii Dch died in the year 1846, leaving the 
Appellants father, Ghevt Si 7 igh, his heir and, legal 
representative; Cheyt Si/igh claimed the villages and 
lands, on the ground that they were not alienable ; and 
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ultimately, on the 8th of October, 1852, he filed a 
plaint in the Court of the Principal Sudder Ameen of 
the Zillah Court of IVest Burdwan, agfainst Gunern 
Ivarain, and Ivoylasnath Boy, then in possession, 
praying to be put in possession of the lands, alleging 
that the lands assigned by Chytun Singh agreeably 
to the order of the Court for the maintenance of 
the relations and dependants, were inalienable, and 
could not be transferred by sale or gift. 

Gunga Narain Roy and Koylasnath Roy by their 
joint answer set up the sale by Joy Singh Deb to 
Gunga Narain Roy as an absolute and valid sale, 
and also pleaded the Ben. Reg. of limitations, sec. 14, 
and III. of 1793, on the ground that there had been 
more than twenty years ' possession of the land in 

question under Gunga Narain Roy before the institu- 
tion of the suit. 

The cause came on for hearing before the Prin- 
cipal Sudder Ameen [Sree Gobind Chundcr Bid- 
yarutno), upon the 24th of November, 1856. who 
decreed in favour of the Appellant (who had in the 
meantime succeeded his father), holding that Joy Singh 
Deb could not alienate any part of the lands to the 
injury of the next heirs in reversion, or charge, except 
so far as his own life interest extended ; and, further, 
holding that the law of limitation did not affect the 
Appellant’s claim, inasmuch as he had broin^hl his 
suit within six years from the date; of the death of 

Joy Singh Deb, on which date he considered his right 
of action first accrued. 

The Respondents appealed to Sndder Dc'ieannv 
Adaw/ut, at Calcutta ] a.nd the hearing of tlie appeal 
took place before Messrs. Rai/ces, Patton, and Torrens. 
three of the Judges of that Court. These Judges pro- 
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nounced their decree on the 2 i)t\\ o{ April, 1858, re- 
versing the decree of the Principal Sadder A?neen, and 
disrhissing the suit of the Appellant. The decree was as 
follows : “In order to determine the point of limitation 
raised in this case, it is necessary first to ascertain 
and decide whether the Lower Court has rightly main- 
tained the inalienable nature of the grant, as pleaded 
by the Plaintiff ; as, if the contrary be established, 
we consider both the evidence on record and the 
judgment of the Lower Court on the long possession 
of Gunga Narain Roy under the registered Kubala of 
I2J9, lully entitle the Defendants to demand the dis- 
missal of this claim as barred by lapse of time, without 
the Court expressing any further opinion as to the 
technical ' informality of the deed under which that pos- 
session was originally required. We are told that 
the Zcniindtiry of Bissenpore was held jointly at one 
time by Chytun Singh and his younger brother, but 
that, disputes occurring, Chytun Singh sued to hold 
the estate singly, in accordance with family custom, 
and his claim was conceded, with the proviso that he 
should provide for maintenance of his younger 
brother. An action was then commenced by Baha- 
door Singh for their maintenance, and the Court 
decreed that it should be fixed at Rs. 4,200, yearly. 
When this decree was passeed it would appear that 
the recipients were Joy Singh Deb and Rughoonath 
Singh, the sons of Bahadoor Singh ; and on the J3th 
Sawun, I 106 B.S., Chytun Singh executed a sunnud, 
assigning to Joy Singh Deb certain lands and villages 
in lieu of the maintenance allowance fixed by the 
decree. This sunnud recites that a separate assign- 
ment had been made to Rughoonath Singh, and others, 
in discharge of the same decree, at the computed 
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value of Rs. 4,300, yearly income, and that the grant 
to joy Singh Deb was for the yearly value of 
Rs. 2,000. Thus we see that in lieu of the yearly 
allowance, fixed by the Court at Rs. 4,200, lor the 
maintenance of Bahadoor Sindh's relations and de- 
pendants, lands and villages were assigned by Ckytun 
Singh, and the computed value of the allowance 
reduced by the recipients to Rs. 3,500, per annum. 
This further purport of the deed has been held by 
the Lower Court to have conveyed to yoy Shing Deb 
the lands mentioned therein as a maintenance for 
himself and family, to be enjoyed by them generation 
after generation, and to be inalienable by any member 
of the family. The question which has been raised 
and argued before us is whether ' the grant purports 
to be a grant to the family genarally, or to Joy Singh 
Deb individually, leaving him to provide for their 
maintenance from the proceeds of the property, and 
releasing Chytun Singh from all responsibility on that 
account. We have no hesitation in holding that this 
last is the proper interpretation to put upon the deed. 
The deed was without doubt a compromise under the 
decree, and, in full discharge of it, Joy Singh Deb, as 
head and representative of his branch of the family, 
was the recipient of the allowance settled upon them 
by the decree, and in the assignment made in full 
dicharge of that award his name alone is mentioned ; 
and while there is no doubt that the grant was in- 
tended to do for the family all that the decree pro- 
vided for, there is none also that the grantor must 
have taken upon himself all responsibility on that 
score. The wording of the deed will, it is admitted, 
bear this interpretation, though it is also argued that 
it may be construed as meaning that Joy Singh Dob's 
relations and dependants will derive their mainte- 
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nance generation after generation from the lands and 
mousahs of the grant. There is, however, no specific 
proviso against alienation, and the most reasonable 
inference to be drawn from the whole transaction, 
and one consistent with the general terms of the 
deed is, that yoy Singh Deb intended it as in full 
discharge of the decree, and took upon himself the 
responsibility of providing for his own dependants. 
That such a responsibility should bill on the head of 
the family is natural, and that the party undertaking 
it should consider the acquisition of landed property 
the best mode of ensuring to himself the means of so 
providing for his relations, accounts in an intelligible 
way for the grant being created for his benefit. After 
the lapse of so many years, and after ascertaining 
from the recoid before us that Joy Singh Deb did not 
hesitate to meet this assignment as conveying to him 
absolute right over the property, it would require 
very cogent evidence to induce the Court to super- 
sede his acts, on the understanding that he had wil- 
fully or inadvertently misconstrued the terms bn 
which the assignment had been made in his favour. 
No sort of evidence has, however, been submitted to 
us in proof of a restrictive power having been vested 
in Joy Singh Deby or that other members of his frmily 
had ever opposed him in dealing with the property. 
Believing this sunniid to have conveyed to him the 
power of sale, &c., we see no reason to doubt either 
the fact of the particural sale pleaded by the Appel- 
lant, or the possession under it by Gunga Narain Roy 
and the Appellant for more than twelve years before 
institution of this suit. The present claim, then, 
cannot be one \vhich only arose after the demise of 
Joy Singh Deb. It brings in question a registered 
deed which has never been disputed since its execu- 
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tion to the present time, and under which possession 
had continued for upwards of twelve years. The 
suit is manifestly barred by the law of limitation, 
and reversing the judgment of the Lower Court we 
decree the cost of the suit to the Appellant.” 

The appeal was from this decree. 


1862. 

K AJAH 

Nursing 

Deb 

V, 

Koylasnath 

Roy. 


The Solicitor-Genaral (Sir H, Palmer), and Mr. 

W. Field, for the Appellant ; and 

Sir Hugh Cairns., Q.C., and Mr. Leith, for the 
Respondents. 

On the part of the Appellant it was contended, 
that the only question involved was, whether bv the 
terms of the sunnud of 1795. Joy Singh Del) had 
power to alienate the mouzahs as against his rights, 
W, H. Macnaghten's " Princ. of Hindu Law,” Vol. I. 
p. g, and whose right of possession, it was insisted, 
with reference to the Law of limitation of suits, only 
accrued on Joy Singh DePs death. 

The Respondents’ case was, first, that the sunnud 
conveyed an absolute estate of inheritance to Joy 
^Singh Deb, without any restriction upon the general 
power of alienation given by the law of Bengal to a 
Hindoo father in possession of an estate of inhe- 
ritance ; that even if there had have been such limi- 
tation, it would have been inoperative, as being 
contrary to the spirit and policy of the Hindoo Law 
as administered in Bengal \ that the six mouzahs 
being a portion only of the lands granted by the 
sunnud, were sold and conveyed to Cunga JVarai?! 
Roy absolutely by Joy Sinoh Del? for a valuable 
consideration. Secondly, that it did not appear that 
there were at the time wheji th(^ suit was broutj'ht anv 


64 


CASES IN THE PRIVY COUNCIL 


1862. 


Rajah 

Nursing 

Deb 

V. 

Koylasnath 

Roy. 


persons in existence \vho could prnperly come within 
the designation or description of “ Lowahohotts/' or 
^'MofaiokanSy' on the side of the late Rajah Joy 
Singh Deh in the sunnud mentioned, or if there 
were, that their claim was against the heirs of Joy 
Sifigh Deb, or the estate left by him, and not against 
the Respondent's in respect of the monzahs pur- 
chased by Gt47iga Narain Roy. 


The Lord Justice Knight Bruce : 


Their Lordships, in this case, agree with the 
Counsel for the Appellant, that the question of the 
construction of the instrument of 1795 was, if not the 
only question, at least, that alone which it is necessary 
for their Lordships to decide. 

Their Lordships are of opinion, that the reference 
to maintenance was merely for the purpose of showing 
what we should call the consideration for the instru- 
ment, or the transaction. 

The question is not, whether the maintenance of 
the two classes of persons here described was, or was 
not, the condition of the grant so as to render it void, 
or voidable, in the event of the maintenance not being 
afforded- a point upon which their Lordships give no 
opinion- — nor is it a question before us whether it is 
what English lawyers would call a trust, or a charge, 
affec ting the lands in favour of the class to be main- 
tained. l^pon that point also, we think it unneces- 
sary to give an opinion. The question is, whether 
land dedic'ated permanently to maintenance of a parti- 
cular class, is to remain inalienable In the hands of 
the person to whom the grant was made, and his 
descendants, as long as there should be descendants 
of his, for ever, so as to prevent a sale and to render 
it perpetually inalienable. Whether that be the law 
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which governs landed property of this description, 
their Lordships also do not mean to intimate any 
opinion, but assuming for the sake of the argument, 
that it can be, it does not appear to their Lordships 
that this is a case of that description. They do not 
collect from the instrument an intention that from 
son to son, it should remain in the family: with the 
head of the family for the time being, in order to 
enable him to afford the n?a.intenance. 

Their Lordships are of opinion, that giving the 

land to a member of the family to whom it was given, 

had the same effect, and was an act of the same 

character as giving a sum of money to him absolutely, 

in lieu of any claim for maintenance burdened with 

the duty upon his part of maintaining those who 

ought to be maintained. If that had been done, their 

Lordships are of opinion, that the money would have 

been absolutely the property of the person to whom it 

was given, and that would have well discharged the 

duty incumbent upon the person who should have 
paid the same. 

We think, that the words at the end of the instru- 
ment, rightly construed, render this construction 
sufficiently certain; for the words are “continue to 
hold and enjoy possession to us uninterruptedly from 
generation to generation.” Every part of that portion 
of the deed appears to their Lordships to refer to 
the enjoyment of the land, and not the identity, or the 
persons, or the continuance of the persons of those 
who were to be maintained. 

Their Lordships are of opinion, therefore, that the 
judgment immediately under appeal is right ; that 
the Sudder Dnvanny Court rightly diftered'’from the 
Zillah Court, and that the appeal must be accordingly 
dismissed with costs. 
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cases in the privy council 


Naraguntv Lutchmeedavamah . Appellant. 

AND 

V ENGAMA Naidoo ... Respondent.^ 

On appeal fro?n the Sudder Dewanny Adawlat at 

Madras. 


In this case, the suit was brought in the Zillah 
Court of Chittoor against the Appellant by Kooppy 

o Present : Members of the judicial Co7nmiiiee,^The Right 
Hon. Lord Kingsdown, the Right Hon. the Lord Justice Knight 
Bruce, the Right Hon. the Lord Justice Turner, and the Right 
Hon. Sir John Taylor Coleridge. 

Assessors , — The Right Hon. Sir Lawrence Peel, and the Right 
Hon. James W. Colvile. 

to an undividrd family, yet it is not subject to partition. It can be 
held by only one member of the family, who is styled the Polligar. The 
other members of the family are entitled to maintenance out of the 
Poll tarn. 

The succession to the Naragunty Polliam, being ancestral estate, held 
to vest in the nearest undivided male cousin of the last seized, 

who died without issue male, in preference to his widow. 

The presumption is, that a Hindoo family remains undivided ; the onus 
is upon a parly claiming, as upon a partition, to prove division of the 
joint estate. 

In 1847, A. presented a petition to the Civil Court of Chittoor for 
liberty to sue \r\ formd pauperis for recovery of 3 . Polliam. The Court was 
of opinion that, under Mad. Reg. IV. of 1831, A. could not be permitted 
to sue without obtaining the authority of the Government. In May\ 1848, 

A. obtained the sanction of the Government, and in October of that year he 
presented a petition for leave to sue in forma pauperis, and, at the same 
time, lodged his plaint. On the 13th of November, 1848, the plaint and 
petition were ordered by the Court to be filed. The order for service of 
the petition and plaint requiring the Defendant to show cause why A. 
should not be allowed to sue in formd pauperis was not served until 


3rd & 4th 
Dec., 1861. 



The nature 
of the Polliam 
tenure in Ma- 
dras investi- 
gated. 

A Polliam 
is ancestral 
estate of the 
nature of a 
Raj ; and 
although it 
may belong 
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NaidoOf the father of the present Respondent, to 
recover from the Appellant the Pollia7n of Nara- 
guntyy with mesne profits. 

The principal question involved in the suit was 
with respect to the right of succession to the Nara- 
gunty Polliam ; whether in an undivided family, 
the Polligar last siezed dying without issue male, 
the widow, or the nearest male cousin of the deceased 
Polligary was entitled to succeed to the Polliam. 

The facts were these : — 

The Naragunty Polliam was an ancestral estate, 
of which Anantappa Naidoo was the original Polligar, 
He was succeeded by his elder son, Vengama Naidoo^ 
the second Polligar^ whose son, Venkatachellapathy 
died before him, leaving two sons, Venkatappa Naidoo 
and Anantappa Naidoo, both infants, the estate re- 
maining undivided. It appeared, that the next Pol- 
ligar was Krishnappahy or Krishyiama Naidoo, younger 
brother of Venga^na Naidoo, the paternal grand- 
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1849 No CHUse was shown, and the proceedings stood in that 

Mmi't Th "If twelve^ years, (the time 
limited by .tfarf. Reg. II. of i8o2, sec. i8. cl. 4), from the 1 6th of Set,- 

tember, 1837, when the cause of action accrued, had expired. The plaint 

Hrst, that the proceedings of the Civil Court of CAiVfeer, on the nth 
of November, .848, were by Mad. Reg. VII. of 1818, sec. 5. irregular as the 
course there directed was to serve the petition and plaint on the party 

?h^f„ time why the Plaintiff 

should not be allowed to sue xn/ormd pauperis. ^ 

.Secondly that the suit was not barred by .Wait. Reg. II. of 1802 sec 

18 cl. 4, as A. had preferred his claim, within the prescribed period to 

a Court of competent junsdicuon. and had been prevented from com- 

menc.ng his suit .n proper time by the irregular proceedings of the CW 

I he native Courts in India, in receiving evidence, do no proceed 

according to the strict technical rules adopted in England. Lcordin^ 

^ ^ public document, authenticated by thf 

signature of the proper Officer, is received as prima /aoV evidence 

subject to further inquiry, if it is disputed ^'luence, 

U is not the practice of the Judicial Committee to advise the reversal 

of a decision of the Court below, merely on the effect of the evi^ncror 

the credit due to witnesses, as the Judges in India have better means 
of determining questions of fact than the appellate Court. nieans 
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father of the first Plaintiff ; and that he was succeeded 
by his son, the first Plaintiff’s father, Vengama 
Naidoo^ and that the Polliam remained undivided. 
On his death, as the Plaintiff and his brothers 
were very young, and as Venkatappa Naidoo and 
Anantappa Naidoo were men of influence, and as 
the two branches of the family lived in har- 
mony, Venkatappa Naidoo became Polligar of the 
estate, which continued undivided. Venkatappa Nai- 
doo having no son, adopted his nephew, Vengama 
Naidoo, son of his brother, Anantappa Naidoo, and 
died shortly after, but Vengama being too young 
at the time, his natural father, Anantappa Naidoo 
succeeded to the Polliam. Vengama Naidoo, on his 
father’s death, succeeded him as Pplligar, and having 
no sons, he adopted his sister’s son, Venkatappa 
Naidoo. In the year 1820, the Polliam was taken 
under management of the Government, pending the 
liquidation of the PolligaVs debts, but in the year 
1825, the Polliam was discharged from the attachment, 
and restored to Vengama Naidoo. Whilist the Polliam 
was under attachment, allowances were made by the 
Government to the Polligar, Vengama Naidoo, who 
thereout allowed Kooppy Naidoo, the Respondent's 
father, as a member of the undivided family, a por- 
tion for his expenses. On the 8th of December, 1828, 
Vengama Naidoo died, whereupon two claimants 
asserted their right to the Polliam, Venkatappa Naidoo, 
as the adopted son of Vengama Naidoo, and Kooppy 
Naidoo, the Respondent's father, under a Karar- 
namah, dated the 8th September, 1825, by which he 
alle«-ed he was appointed his successor, and as next 
heir of an undivided family. Kooppy Naidoo had 
two elder brothers, Kistnappa Naidoo and Moodoo 


ON APPEAL FROM THE EAST INDIES. 


6 g 


Kristnama Naidoo ; but they, by two Kararnamahs, 
or transfer deeds, dated respectively the igth of 
January y and 1st of July, 1831, assigned all their 
rights in the Polliam to their brother, Kooppy Naidoo. 

On the 6th of December, 1813, Kooppy Naidoo, 
comnnenced a suit in the then Central Provincial 
Court against Venkatappa Naidoo and others, to ob- 
tain possession of the Polliam, claiming as the next 
heir of the undivided family on the death of Vengama 
Naidoo without male issue, and disputing the validity 
of the adoption by the latter of Venkatappa Naidoo. 
By a decree of the Central Provincial Court, dated the 
31st of December, 1836, that Court after admitting 
evidence of the relationship and the common de- 
scent of Vengama Naidoo and the Plaintiff from 
Anantappa Naidoo, the root of the family, and that 
the Plaintiff’s grandfather and father had been in 
possession of the Naragunty Polliam held, that Ven~ 
gama Naidoo had legally adopted Venkatappa Naidoo 
the late Polligar, as his son, and pronounced him to 
be the heir to the Polliam of Naragunty. in con- 
sequence of this decision, Venkatappa Naidoo remained 
in possession as Polligar until the lOth of September 
1837, when he died without male issue, leaving the 
Appellant, his widow, him surviving, who took pos- 
session of the Polliam, claiming it as his heir. I'he 
possession ol Venkatappa Naidoo was not acquiesced 
in by Kooppy Naidoo ; but the latter omitted to pro- 
secute his appeal from the decree of the 31st of 
December, 1836, for want, as it was alleged, of 
means. On the 3rd of September, 1838, Kooppy 
Naidoo made an application to the Sudder Adau'lut 
for the admission of an appeal in forma pauperis 
from the decree of the Central Provincial Court 
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of 1836, stating the death of the Appellant’s hus- 
band without male issue subsequent to the decree. 
On the 22nd of October, 1838, the Sudder Dewanny 
Adawlut passed an order, refusing the admission of 
such appeal, the period for appealing having long 
expired, and stating that any new ground of action 
by the Petitioner for the recovery of the estate could 
only be asserted by a new suit. Accordingly, Kooppy 
Naidoo, in the year 1847, presented a petition to 

the Civil Court of Chittoor, praying for leave to 

institute a suit in that Court for the recovery of 

the r oUiam ; but the Court, in December of that year, 
held, that no such order could be given unless he pro- 
duced the authority of the Government to that Court, 
directing it to entertain the suit. In the meanwhile 
the lirst Plaintiff’s elder brothers, Krishnappa Naidoo, 
and Moodoo Kristnama Naidoo having died, Kooppy 
Naidoo, the Respondent’s father, became the nearest 
heir of Vengatna Naidoo, and on the J3th of May, 
1848, he presented a petition to the Governor of 

Madras for an order permitting him to establish 
his right to the Polliam, by means of a regular suit, 
under the provisions of Mad, Reg. IV. of 1831 ; and 
on the 30th of 1848, an order was made by the 

Government permitting him to prosecute such claim 
in the Courts. 

Accordingly, on the 5th of October, 1848, a petition 
was filed in the Civil Court of Chittoor by Kooppy 
Naidoo and the Respondent, his son, for leave to file 
a plaint, in forma pauperis, against the Appellant, 
which leave was granted on the r3th of November, 
1848, though the order for service of the petition 
and plaint on the Appellant was not made by the 
Court until the 31st of July, 1849. The plaint 
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was by an order of the Court filed on the ist of 
Marchy 1850, and set forth the above genealogy of 
the Plaintiffs, alleging that the Plaintiffs and the 
Defendant’s husband were members of an undivided 
Hindoo family, tracing their descent from the ori- 
ginal Polligar y Anantappa NaidoOy it also stated that 
the Polligars were taken sometimes from the elder 
branch and sometimes from the younger branch of 
the family, and that from the latter branch the 
Plaintiffs were descended. That the Polligars whilst 
in possession, made allowances to the members of 
the other branch : and, particularly, that the 

Pilligar, Vengama NaidoOy had made allowance 
to the first Plaintiff, and by a deed had named 
him his successor. That on the death of Vengama 
Naidooy the Defendant’s husband, Venkatappa Naidoo, 
claimed to be Polligar, as his adopted son ; and after 
stating the proceedings in the original suit of 1831, 
the appeal therein, and the permission from the 
Government to sue, it alleged that the Defendant’s 
husband having died without male issue, she had no 
legitimate title to the Polliam, which had been his 
undivided estate. That the first Plaintiff was enti- 
tled to the Polllaniy as next heir and successor of 
the undivided family, and after stating the annual net 
profit at Rs. 10,000 or thereabouts, the Plaintiffs 

claimed mense profits from the 22nd of October, 1838. 

to the date of the plaint, at the above rate, amounting 

to Rs. 92,920; and prayed that the above sum, and 

the J^olliam of Naragunty, might be awarded to them, 
as against the Defendant. 

. The Defendant by her answer alleged, that her hus- 
band and his ancestors were Polligars oi Naragunty, 

but not the first Plaintiff’s father or grandfathe'^. who 

she insisted had no manner of title thereto. 'I'hat her 
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husband having died without male issue, she, under the 
Hindoo law as his chief heiress, was entitled to suc- 
ceed to the Poliiantj which the Government had con- 
tinued to her. That the suit of 1831, before the Cen- 
tral Provincial Court, having been decided against the 
Plaintiff, the present suit was barred by sections 9 and 
10, of Mad. Reg. II., of 1802. That the suit was fur- 
ther barred by clause 4, section 18, of the same Regu- 
lation. That it was unknown whether any relation- 
ship existed between the ancestors of the Plaintiffs 
and those of the Defendant's husband ; and even if 
any had existed, that it might have become extinct 
in course of time, and she finally insisted that the 
Plaintiffs and her late husband were not members 
of an undivided family. 

Both parties entere into evidence. On the part 
of the Plaintiffs, among other documents, a copy of 
a genealogical table of the Naraguuty family, dated 
Fusly 1211 (a.D. 1802) s^Tithy Anantappa Naidoo to 

the East India Company, procured from the records 
of the Collector of Chittoor, was filed. This docu- 
ment was as follow.s : Aiiantappa NaidoOy Polligar of 
Naragunty had two sons, viz. Vengama Naidoo and 
Krishnappa Naidoo^ both of whom held the Polliam. 
'I'he former had a son named Vencatachellapaty 
Naidoo vvho had two sons, Venkatappa Naidoo 
and A^iantappa Naidoo. Vencatachellapaty Naidoo 
died without ever holding the Polliam^ and his son, 
Venkatappa Naidoo^ succeeded to it, but having 
had no issue adopted his brother’s son, Ve 7 igama 
Naidoo. 1 , Anantappa Naidoo ^ now hold the Polliam. 
The said Krishnappa Naidoo’s son, Vengatna Naidoo^ 
was Polligar ; and his sons are Krishnappa Naidoo^ 
Mooddoo Krishnappa Naidoo, and Kooppy Naidoi* 
'J'he Record Keeper of the Collector's cutchery, was 
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called by the Court to prove the record and copy of 
this genealogical tree, which it appeared was filed with 
similar lists of families of other Polligars in the Collec- 
tor’s office. Other documents, consisting of a copy of 
an arzee from Vengama Naidoo^ the Polligar of Na 7 ‘a^ 
gunty^ to the Principal Collector of North Arcot, dated 
the 17th of November t 1823, stating that he had no con- 
cern with Defendant’s husband, who had left his pro- 
tection. A Mahzarriamah executed bv the Polligars in 
the Chittoor Talook to the East India Company, dated 
the 1st of Aprils 1828, giving therein the names 
of the possessors of the Naragunty Polliam for the 
last century and a half, and showing both branches of 
the family to be entitled ; a Nahzarnamah executed 
by the Enamdars, Kurnums and public officers attached 
to Naragunty Polliam to the same effect ; a Karar^ 
namah executed to Kooppy Naidoo, the Respondent’s 
father, by his elder brother, Kristnappa Naidoo, on the 
1st of yuly 1831, in which the latter resigned to the 
former his claim on Naragunty Poll 1 a m ; a Narar- 
namah executed by his other brother. Mooddoo 
Nristtiamah Naidoo^ on the iQth of yanuary, 1831, 
to the same effect. 'I hey also examined witnesses 
to prove the relationship of the families ; that the 
family was undivided, and the value of the annual 
profits. Witnesses were also examined by the Defend- 
ant, some to prove their ignorance of the relation- 
ship : and others, to prove the value of the annual 
profits. 

The following question was propounded by the 
Court to the Pundits of the Sadder Adawlut — “This 
Polliam, the ancestral property of a family said to be 
undivided, has descended to an adopted son K, and, on 
his death without male issue, is taken possession of 

11 
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by his Widow L. The Poiliam is now claimed by H 
and, J, the cousins of /, the adoptive father of K, as 
their inheritance. Is such claim valid? or is Z, the 
widow of the adopted son A' who died without male 
issue, entitled to succeed to the Polliaml'' 

The Pundits answered as follows ; — “ The Hin- 
doo law books. ' Vijjiyayiesivara,' &c., declare, 

that all the members of an undivided family have 
a joint right in their ancestral property, although 
only one of them, being capable, continues in 

possession thereof. /, who had no issue, was not 
justified in adopting 7 C, a stranger, as son, to the ex- 
clusion of his undivided cousins //andy; but, as he 
adopted him, he (A'} became a member of the said 
undivided family, and the said H and J, being his 
undivided cousins, still retain their joint right in the 
ant estral property of the family. It is only when a 
family is divided that a widow succeeds to the estate 
ol her husband, who died leaving no son ; but when 
the family is undivided, the right of succession rests, 
not in the widow, but in the undivided cousins. 

I his being the rule of the Hindoo law, H and y, the 
undivided cousins of I and A", are alone entitled to in- 
herit the ancestral Poiiiam referred to in the question. 
A, the widow of A', has no right to succeed to it.” 

On the 4th of March, 1856, the Judge of the Civil 
Court af Chittoor, Mr. A. S. Alathtson, passed a 
decree in favour of Respondent’s father. This decree 
was, in substance, as follows : — First, that the decr^ 
ot the Central Provincial Court in 1831 was no bar, aSf 
it appeared by that decree that the first Plaintiff then 
claimed the Polliarn, not from the Defendant, but 
from her husband, on the ground that the adoption 
of the latter was illegal. But the adoption being con- 
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firmed, and the first Plaintiff’s suit of 1831, dismissed 
on that ground, the Plaintiff could not be prevented 
from bringing the present action on the different 
ground of his claim to succeed to the estate being 
preferable to that of the widow of the former De- 
fendant, the last Poili^ar. Second, that the Plain- 
tiffs had proved their descent from the younger son 
of the founder of the Naragunty family, and that the 
first Plaintiff was the eldest surviving male member 
of the younger branch, his elder brothers being dead. 

1 bird, that the Plaintiffs were members of the un- 
divided family, with the Po//igar, Vengama Naidoo, 
and his lineal ancestors, the Poll igars of Mant- 
giinty. Fourth, that the evidence, both oral and 

documentary, fully proved that the first Plaintiff was 
the undivided cousin of Vengama Naidoo, a similar 
conclusion having been come to by the Central Provin- 
cial Court, as shown in their decree in the former suit, 
hifth, that the lirst Plaintiff was entitled to succeed on 
the demise of the .Defendant’s husband, who died witli- 
out male issue, in preference to the widow; the answer 
of the Pundits of the Sadder Court being considered 
decisive on that point. Sixth, that as to the extent of 
the income from the Poliiam during the past years 
claimed by Plaintiffs, it was unnecessary to decide, as 
under the d/rtr/. Reg. IV. of 1831, a suit could only 
be entertained in the Court under the authority ol 
the Government, dated the 30th of May, 1848, allow- 
ing the first Plaintiff to prosecute his claim in tlie 
established Courts : and as the Defendant had b<*en, up 
to that time, in possession given to her b\' Govern- 
ment, she could not be called upon to refund any past 
profits ; and lastly, the ( ourt adniitt<*d th(? ri<rlu ot 
the first Plaintiff to the ancestral estate, and adjndg.-d 
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the Defendant to deliver the over to him, but' 

disallowed the claim for past profits, and decreed the 
Defendant to pay a proportion of the costs of the suit. 

An appeal from this decree was .interposed to the 
Sudder Adawlut. In the petition of appeal the 
Appellant took lour specific grounds of objection to 
the decree appealed from ; first, that the Plaintiffs 
had no new ground of action in the present suit; 
secondly, that they were barred by the Regulation of 
Limitations, Alad. Reg. II. of 1802, secs. 9 and 10, 
and also by cl. 4, sec. 18 of that Regulation ; thirdly, 
that the first Plaintiff failed to prove his claim as an un- 
divided cousin of the late Vengama Naidoo\ and lastly, 
that he was not entitled by the Hindoo law to succeed 
to the Polliam in preference to the Appellant. The 
petition also entered into a minute objection to the na- 
ture of the evidence of the Hrst Plaintiff being the undi- 
vided cousin of the late V engama Naidoo^ and of his 
relationship ; and also to the reception of evidence by 



logical table : submitting that the original document 
was not produced, as it ought to have been, but a copy 
witliout signature, and evidently not the original docu- 
ment had been improperly admitted, and urged that as 
the Record keeper deposed that the original was in the 
Record office, the original ought to have been produced. 

On the 5th of March, 1857, the Sadder Adaw- 
lut, consisting of Messrs. Anderson and Good- 
U'ln, pronounced a decree, affirming the judgment of 
the Civil Court, and observing on the Appellant’s 
four objections to it in order, as follows; — First 
objection. — Whether the Plaintiff’s suit was not 
barred by sections 9 and 10, Regulation 11. of 1802. 
That the causes of action in the suit, No. 24, of 1831, 
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and the present suit were entirely different ; that the 
original suit, No. 24, of 1831, was dismissed as the 
adoption of Defendant's husband’s was established, 
while in the present suit the first Hlaintifr’s cause of 
action was, that he being nearest male heir in an un- 
devided family had a preferable claim to that of the 
Defendant, the sonless widow of the party whos e 
adoption had been so upheld. Second objection. — 
That the first Plaintiff’s claim was barred by clause 
4, section 18, Kegalation 11. of 1802. It was not 
denied that the Delendant's husband died on the 
i6th September y 1837, consequently the twelve years 
had not expired in 1848, the year when the present 
suit was commenced by the presentation of the 
pauper plaint, 8tc. i'hird objection. — -That the lirst 
Plaintiff had failed to prove his claim as an undivided 
cousin of the late Vengama Naidoo ; that the decree 
of 1831, to which both parties referred, showed that 
the Defendant’s husband then tacitly admitted that 
the first Plaintiff was an undivided collateral cousin, 
though maintaining that a collateral cousin's claim 
was inferior to his own, as an adopted son. 'I'hat the 
acting Civil Judge of Ckittoor was right in stating 
that the Central Provincial Court came to the con- 
clusion, that the first Plaintiff was the undivided 
cousin of Vengama Naidoo ; that in the present suit 
the Defendant's denial of the Plaintiff’s relationship 
to the Naragunty Polligar was by no means so clear 
and decided as might have been expected if he was 
not an undivided collateral heir. That a strong Frivd 
facie presumtion was therefore, raised in favour of 
the truth of the Plaintiff’s claim, and the Court 
agreed with the Civil judge respecting the relation- 
ship existing in the Plaragunty family. And, on the 
fourth and last objection, the Sudder Court decided, that 
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the first PlaintifF was not entitled by the Hindoo law 
to succeed in preference to the Defendant. That there 
appeared to be no reason why the Pollia^n in question 
should not be considered as an ancestral e.state, the 
succession to which was regulated by Hindoo law. 
That if, as alleged by the Appellant, “succession in 
each individual instance is dependent on the will of 
Government, and as such the widow of the late in 
cumbent is the legal heir to the estate in preference 
to any distant male relation,’’ the Government would 
have disposed of the first Plaintiff’s claim, and not 
have referrred him for redress to the Civil Courts ; and 
lastly they declared that the answer of the Punndits 
that the right of succession rests, not in the widow, 
but in the individerl cousin, was in strict accordance 

with Hindoo law. The appeal was, therefore, rejected 
by the Court with costs. 

This appeal was from such decree. 

The Respondent’s father having died since the 
decree in his favour, his rights descended (o the 

present Respondent, his son and heir, by whom the 
appeal was revived. 


Sir Hugh Cairns, Q. C., and Mr. Badeley^ for 
the Appellant. 

hirst. We submit that the Poliiam in dispute is not 
ancestral estate, nor were the parties in the suit men’- 
bers of an individed Hindoo family. The reasons given 
by the Court below for holding the contrary opinion 
are insufficient. Much of the Plaintiff’s evidence in the 
Civil Court of Chittoor was inadmissible, particularly 

the genealogical table, purporting to show 1 he relation- 

ship, which is not entitled to any weight, and ought 
not to have formed the basis of the judgment of that 
Court, or the Sudder Adawlut on appeal. The latter 
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judgment is most unsatisfactory; it contains not the 
slightest examination either of the oral or of the docu- 
mentary evidence adduced in the Court below ; and 
although the objections to the Plaintiff’s evidence had 
been carefully brought before the Stidder Adawlut in 
the petition of appeal, and much of it was shown to be 
inadmissible and untrustworthy, there was not the 
slightest attempt to sift or to deal with it, and the 
adoption of it in a luznp, when parts of which were 
clearly bad, is sufficient to invalidate the judgment. 
Again, the view of the Hindoo law which the Sudder 
Adawlut took in the conclusion of its judgment is 
wholly at variance with the law as declared by the 
Pundits and admitted in the original suit of 1831, and 
even, if taken to be correct, is inapplicable to a state 
of things like the present suit. 

Then, upon the question of limitation of suit, the 
judgment is clearly erroneous. In the first place, 
it proceeds upon the mistaken notion that the cause 
of action in the present suit, was not the same' as the 
one which had been decided in the Central Provincial 
Court in the year 1836, and consequently, that it was 
not barred by sects. 9 and 10 of Mad. Reg. II. of 
t8o2: whereas it is clear from the judgment in that 
suit, that the cause of action there, was substantially 
the same as here, both suits being to recover the same 
estate, and brought by the same Plaintiff upon the 
same alleged title; the only difference being, that I he 
Defendant in the second suit was the widow of the 
Defendant in the Hrst. But still, as his widow and 
representative, she only claimed through him. In 
such a case, it is obvious, that the mere change of 
parties could make no difference in the merits of the 
action ; and that between the parties then contesting 
the estate, tile judgment in the previous suit of 1831, 
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operated as a direct estoppel; and, as in every action 
of ejectment the Plaintiff must recover, if at all, upon 
the strength of his own title alone, and not upon 
the weakness of the Defendant’s, the first Plaintiff, in 
either suit, was bound to establish his title generally, 
and must be considered to have failed to do so, in the 
opinion of the Central Provincial Court. The Plain- 
tiff's claim, therefore, could not lawfully be revived in 
the Civil Court of Chiftoor after such an adjudication. 
As, therefore, the then Pbiintiff allowed the whole 
period for appealing against that adjudication to pass 
without any attempt to reverse it, he surely must be 
deemed to have admitted its validity and the insuf- 
ficiency of his own title. Secondly, it is submitted, 
that the Siidder Adaw/ut w-as wrong in holding that 
the Plaintiff’s claim was not barred by the Regulation 
of Limitations, cl, 4, sec. 18, Reg. 11. of 1802, for 
his cause of action, if any, commenced when his 
alleged title accrued : and this, according to his own 
showing, w'as upon the death of Vengama Naidoo^ in 
the year 1827 or 1828, more than twenty years before 
the commencement of the present suit, and, therefore, 
much longer than the period of twelve vears fixed 
by that Regulation. Even, therefore, if the suit 
was commenced within twelve years, as reckoned 
either from the date of the judgment of the Central 
Provincial Court in 1836, or from the death of the 
Appellant’s husband, which event seems somewhat 
uncertain, he could not, w'hen the original suit of 
1831 had not been kept up, give a fresh title, or 
a new cause of action, by merely instituting another 
suit against a Defendant, whose right to the posses- 
sion of the estate had been already ascertained by the 
previous decision. In the third place, it must be 
observed, that the manner in which the Sudder Court 
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professes to deal with the Plaintiff's proof of his title 
in the Civil Court of Chittoor is most unsatisfactory, 
and such as cannot be admitted in any real adjudica- 
tion upon the merits of that part of the case. The 
judgment, moreover, is in fact inconsistent with itself, 
as well as wholly unfair, for it rests upon the decree 
in the original suit of 1831, and the supposed admis- 
sion of the Appellant’s husband in that suit as destroy- 
ing the Appellant’s case, although it jnst before de- 
clared that the causes of action in that suit, and in 

the suit then before them were entirely different and 

¥ 

that the decree in the suit of 1831, did not bind or 
affect the Plaintiff in the existing suit, or entitle the 
Appellant to make use of it against him. But if 
the cause of action was entirely different, and the 
Defendant in the second suit was a stranger to the 
Hrst, it is difficult to see upon what grounds, either of 
law or equity, the Court could adopt such a prin- 
ciple of decision. If the decree of 1831 and the 
proceedings in that suit were good against the Appel- 
lant, they surely were equally good lor her, and if 
so, she was entitled therewith to estop the Plaintiff. 
I'he judgment app<*aled from upon that ground, stul- 
tifies itself. 
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The Solicitor General (Sir R. Palmer ), and Mr. 
IV. ir. Mackeson, for the Respondent. 


— As to tlie nature of tlie Polliam of Nara- 
^unty. This peculiar tenure is described in the 5th 
Report on the affairs of the Hast India Conpanv, in 
1812, pp. I 17, 150,730-1. It is a species of tenure 
which in olden times was held by petty chieftains, 
for services rendered to the State, and althoughs the 
Polligars acknowledged the .State as paranujunt, yet 
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they weie, in fact, almost independent. Such tenure is 
recognised by Mar/. Reg. IV. of 1831, and a Ghatwal 
tenure, of a similar nature was upheld by this Court, 
Raja Lelanund Sing Hahadoor v. The Bengal Govern- 
ment. (a). It is ancestral and indivisible as in the 
case of a Raj, and descends to a single heir. Strange's 
“Hindu Law," Vol. I. pp. 198. 208. 236; Strange's 

“ Manual of Hindu Law," p. 47 ; the other members 
of tlie family are not co-parceners, but constitute an 
undivided family, Strange's “ Hindu Law," Vol. I., 
p. 199. and are only entitled to maintenance, without 
partition. Co/ehrooke s Dig. Vol. 11 , pp. 532-3, citing 
\arada, Our case is, that the late PoUigar, Venka- 
tnppa iXoidoo. being a member of a undivided family, 
(he Respondent, as his next undivided cousin, was 
entitled to succeed to the Po/t/ani. in preference to 
the Appellant. the widow of the late Polltgar, 
\\ here, hy lamily custom, a Zctnuidarv has always 
been lield l>y a chief male heir, the brother takes in 
preference to the childless widow. The widoivs of Raja 
Zora^eur Sing v. Koonwtir Pertee Sing [h), Koonwur 
Bodh S/ngh v. Seonath Singh (c). No doubt can be 
cntt riained as to the relationship, or that the Re- 
spoiulent’s father was the next heir. His elder 
brothers, Krishnappa Naidoo and Mooddoo Krishnama 
Naidoo, liad released to him their rights to the Pot- 
tfain, and moreover they being dead whe the present 
sun was brought, the Respondent’s father was, un- 
doubtedly. the next heir. The relationship was but 
faintly denied by the Appellant in her pleadings. 
The Respondent's witnesses speak positively from their 
own knowledge ; whereas the Appellant’s witnesses 
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merely express their ignorance of any relationship. 
The genealogical table produced from the Collector’s 
records is decisive upon this question. It purports 
to have been sent by the then Polligar to the East 
India Company in the year i8o2. The PoUia^ns of 
Chittoor had been acquired by the East India Com- 

pany, by treaty, in the year i8ot ; and the gene- 
alogies ol the Polligars in that district were 

presented at the same time with the jumntnhukidv 
account, to enable the Government to Hx the per- 

manent settlement. The ^lahzu rna mahs, which are 
documents signed by other PoUigars of llie District, 
and by the Enanidars, Kurn'nns, and other ptii>Ji( 
officers of the Poliiarn itself, are equally clear in 

support of the relationship. This kind of evidence 

is frequently resorted to in order to arive at facts, 
which are matters ol public notoriety in particular 

Districts. 

Secondly, as to the family constituting an undivided 
family. Naragunty is an ancestral estate of (onsi- 

derable standing, and the onus of proving division falls 
on the Appellant. 'I'he presumption is in favour 

of union, as the Hindoo law presumes joint tenancy 
as the primary state of every Hindoo family, Dhurm 
Das Pandey v. Mussunnit Shama Soondri Dibiali (r/), 
Strange's " Hindoo Law,” Vol. I, p. 225, Strange's 
” Manual of Hindu Law,” p. 49. but the Appellant 
has given no evidence of division of the ancestral estate. 
I'he genealogical table, and the Mahazanamaks prove 
that the family was undivided. It was distinctly m 
evidence that the Polligars came from tlie elder and 
younger branches, as most capable persons presented 
themselves, and that the rest of the family li\ ed and 
messed together, or received allowance from the head 

(‘i) 3 Moore’s Ind. App. Cases, 229. 
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of the family. With respect to the right of succession 
in undivided families, the law, as expounded by the 
Pundits, in this case is undisputed, namely, that if a 
member of an undivided family dies without male 
issue, his undivided cousin is preferred to his widow. 

Thirdly, the decree in the original suit in 1831, 
was no bar to the present suit under Mad. Reg. II. 
of 1N02, secs. 9 and 10. That suit was brought to 
try the validity of the adoption of the late Polligar. 
The present suit is entirely different, and brought to 
try a new question, which only arose at his death, 
namely, the disputed succession between the widow 
and tlie undivided cousin. The issues in the- two 
suits were, therefore, entirely different. 

Lastly^ the suit is not barred by Lite Regulation 
ut Liniita£ions. Mad. Keg. II. of 1802, sec. 18, cl. 4, 
prescribes twelve years as the limit. Here the right 
accrued on the death of the late PoUisrar, on the 

O * 

ibth of September, 1837; and the present suit was 
commenced, at all events, on the 13th of November, 

1 848. In calculating the period of limitation, the 

circumstance oi the application to sue in forma 
paiiperies must not be lost sight of. Rahm Khan v. 
Bikram Santee- {a), Mahatab Chand\. Mirdad AH {b), 
Putteh Jan Bebee v. Nooriinnissa v. Chowdraine (c). 
Macpherson, on Civil Procedure, p. 65, citing Sel. 
Rep. 20th January, 1838, vol. 7, p. 8; 14th June, 
1842, vol, 7, p. 96, lays it down that no effect can be 
given to a plaint to sue in forma pauperis till authority 
is given to sue, and that the period of limitation ends 
on the day on which the plaint is lodged. No irre- 
gularity ol tile Court in the proceedings that took 
place in respect to Hling the plaint, can prejudice the 
Respondent. If there was any laches, it was the act of 

0 /) 7 Hen. Sud. Dew. Rep., 96. {h) 5 lien. Sud. Dew. Rep,, 268. 

O 14 Ben. Sud. Dew. Rep., 175. 
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the Court, and that fact took the case out of the 
operation of the Regulation of limitations, as it came 
within the words of the Regulation, as an exception 
“ for good and sufficient cause, whereby he was pre- 
cluded from obtaining redress,” and has so been 
decided in respect to the Sen. Regulation of Limita- 
tions II. of 1803, sec. 18. cl. 3, Troup and i)yce 
Sombre v. The East India Company (^?)> Rajah tsnayet 
Hossein v, Sayud Ahmud Reza {b). 

Their Lordships’ judgment was delivered by 
Lord KiNGSDOWN ; 

Two questions were argued belore us in this case : 

First, whether the Plaintiff the suit had esta- 
blished his claim. 

Second, whether his suit was comnience^^^wilhin 
such a period after the accruer of his tf^^^^i'at the 
Court was warranted in entertaining his demand. 

Fhe subject of dispute is a Polliam called Ncira- 
gunty, in the District of Chittoor, in the Presidency 
of Madras. 

In order to make the facts of the case and the 
bearing of the evidence more clear, it may be con- 
venient to state what is the nature of a Polliam. 

* 

A Polliam is explained in Wilson's Glossary to be 
“ a tract of country subject to a petty Chieftain.” 
In speaking of Polligars, he describes them as having 
been originally petty Chieftains occupying usally 
tracts of hill or forest, subject to pay tribute and 
service to the paramount State, but seldom paying 
either, and more or less independent ; but as having, 
at present, since the subjugatioiA of the country by 
the East India Company, subsided into peaceable 
landholders. This corresponds with the account read 

G) 7 Moore’s Ind. .\|>p. Cases, lo.j. {h) lb. 238. 
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at the Bar from the Report of the Select Committee on 

the affairs of India, in 1812. A Pallia, n is in the 

nature of a Raj. it may belong to an undivided 

amily but It IS not the subject of partition; it can 

be held by only one member of the family at a time 

who IS styled the Polligar, the other members of the 

family being entitled to a maintenance or allowance 
out of the estate. 

Ihe Polliam in dispute, at time when the East 
India Company acquired the sovereignty of the Dis- 
trict in 1802, was held by a family of the name of 
Naidoo. Possession of this and of several other Pol- 
hams in the same neighbourhood was assumed by the 
Company, and held by them for several years. They 
ultimately, however, restored the Polliam, Naragunty, 
to the Naidoo family, different members of which 
were at different times Polligars, and in 1837, ^en- 
katappa Naidoo died in possession of the property. 

He died without male issue, and the present Appel- 
lant, who was his widow, entered into possession, 
asserting title as heir of her late husband. 

I'he present suit was instituted by the Respondent 

and by his father, Kooppy Naidoo, who is since dead, 

lor the purpose of recovering possession of the Pol- 
Ham from tlie widow. 

The case which they made, was that the Polliam 
was ancestral property, that it belonged to the family 
of Naidoo : that the family was undivided, and that on 
the death of the last possessor the right to it vested 
in the next male heir of the family in preference to 
the widow, and that they (the Respondent's father 
and the Respondent) were such male heirs Kooppy 
Naidoo being next male heir. 

The Pundits consulted by the Court as to the rule 
oi Hindoo Law on the assumption that the Plaintiffs 



^7 


ON APPEAL FROM THE EAST INDIES. 


had established their allegations by evidence, were of 
opinion that they were entitled to succeed. This view 
was adopted by the Court below, and no objection to 
the decision upon this point has been urged at our Bar. 

Both parties went into evidence as to the facts ; 
and the Zillah Court first, and the Sudder Court 
afterwards upon appeal, were of opinion, that the 
Plaintiffs had sufficiently proved their case, and no dif- 
ference of opinion existed amongst the Judges below. 

It is not the habit of tlieir Lordships, unless lii 

very extraordinary cases, tt> advise the reversal of a 
decision of the Courts of India inereh- on the effect 

of evidence or the credit due to witnesses. The 
Judges there have usually better means of deter- 
mining questions of this description than we can 
have, and when they have all concurred in opinion 

it must be shown very clearly that they were in error 
in order to induce us alter their judgment : but in 
this case we think that the ( ourts could ha\'e come 

properly to no other conclusion than that at which 

they arrived. 

I'he points to be established bv the Plaintiffs were 

that the Poiiiam of Narai^Hnty was an ancestral 

property ; that it belonged to a familv of which tliev 

* ^ 

(the Plaintiffs) \N'ere members, of which the Respon- 
dent s father was the next male heir ; and tliat lh(* 
family was uudivided. 

I he Appellant by her answer had staled, “ that 
it was unknown whether any relationship existed 
between the ancestors of the Plaintiff and tliose of 
the Respondent's husband, and even if it did exist 
it might have become extinct in course of time ; but 
that one thing was certain, that the Fffaintiff and the 
Defendant s late husband were not rnenilxTs of 
undivided familv." 
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The Plaintiffs, amongst other ^evidence, produced 
a document which, if it be gunuine and correct, 
establishes beyond doubt that the Plaintiffs and the 
Appellant's husband were members of the same 
family ; that the property w'as ancestral, that it had 
been enjoyed at different times by members of the 
elder branch to which the Appellantls husband be- 
longed, and by members of the younger branch to 
whicli the Plaintifls belonged, and that the family 
at the date of this document was an undivided 
family ; we allude, of course, to the document, 
professing to be a copy of a paper in the custody 
of the Collector of Chittoor^ sent to his office in 
Fusly 1211, corresponding with 1S02 of our era. 

It cannot be doubted, and was indeed hardly 
disputed by the able Counsel for the Appellant, that 
if the statement contained in this paper is to be taken 
as true, it does very far tow'ards establishing the 
ease of the Respondent : but it was said, that it was a 
mere loose paper, the possession of which by the 
Collector was not satisfactorily accounted for; that 
the original had not been produced ; that it did not 
appear to liave any signature attached to it, and that it 
oLiiiht not to have been treated as of any authority. 

But on inquiry it turns out that the circumstances 
under which the paper was lodged in the Collec- 
tor's office are such as to give it the very highest 
authority. 

When the East India Company took possession of 
these Pol dams, hs we have mentioned, in the year 
1802, they made allowances out of the proceeds to, 
the families of the Polli^arSy and contemplated the 
restoration at a future time, when other should have 
been established in the country, of the property so 
seized, to its owners. 
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They thought it advisable, in order to give effect to 
these views, to procure and forward a statement of 
the particulars of the property so seized, and of the 
names and families of the existing PoUi^afs. 

They required, therefore, returns to be made by 
the Polligars of these particulars. The paper in 
question purports to 'be a copy of the return made on 
this occasion by Anantappa Nait/oo, who then held 
the Polliam. The Appellant, in her petition of 
appeal to the Sudder Court, admits that such a genea- 
logical table may have been given, but denies that 
there is any evidence that such table was the same as 
to its contents with the one filed by the Plaintiffs. 

But the accuracy of the copy so produced, and the 
genuineness of the document, are made out beyond 
all controversy. It was not brought forward by sur- 
prise, nor received by the Court without full investi- 
gation. 

On the 5th of yantiary, 1855, the Plaintiffs made a 
motion to the Court in the following terms : — 

“ No. 1 2 I . 
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“To the Civil Court of Chittoor. 

“ Motion presented by Vencatacharry, Vakeel, on 
behalf of the Plaintiffs, in original suit. No. 24. 
of 1850. 

“ The Plaintiffs being the legal heirs to the Polliam, 
have brought this suit for the recovery thereof, with 
mesne produce. The Defendant utterly denies in her 
answer that they are in any way connected with the 
family. Soon after the country was brought under 
the British rule, there was a Circular Order issued, 
requiring all Zemindars to present genealogical tabl<*>, 
showing which of their ancestors held their Zonin- 
dories. In compliance with this requisition, the Plaiii- 
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tiffs’ ancestor also sent to the Collector of Chittoor, 
Naraguntv in Fnsly 1310 or 121 r, a statement of the above 

LuTCHMEE- j ■ . j 1 • 1 

DAVAMAH ooscription ; and this document is now on the records 
Ven^'cama Collector, and it is material to the Plaintiff’s 

Naidoo. case. In the same office there is also a statement, 

showing the average income of the Pollen for ten 
years, prepared when the Peisheusk thereof >vas fixed 
by Government. The Plaintiffs pray that the Court 
will be pleased to grant a certificate requiring the pro- 
duction of those documents, in order that they may 

submit them, with their application, to the CoIIeetor, 
for copies thereof/’ 

Having procured a copy of this document, authen- 
ticated by the signature of the Collector of Chittoor, 
they submitted it to the Court on the 30th of 
January, 1855. 

The native Courts of India, in receiving evidence, 
do not proceed according to the technical rules adopted 
in England, and they would, by their usual practice, 
admit a copy of a public document, authenticated by 
the signature of the proper officer, as primd facie 
evidence, subject to further inquiry, if it were 
disputed. 

The accuracy of this copy was disputed by the 
Appellant, and on the 13th of March, 1855, she 
made a motion in the following terms : — 

“To the Civil Court of Chittoor. 

“ Motion presented by Varathacharry, Vakeel, on 
behalf of the Defendant, in original suit, No. 24, 
of 1850. 

“ I. i he Plaintiffs, with their motion, No. 58, 
presented a copy of an alleged genealogical table 
in which the name of the first Plaintiff is inserted 
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as a member of the family. This is a document 
concocted by the Plaintiffs themselves, and intro- 
duced into the Collectors record. For if this were a 
genuine voucher, the Defendant’s father-in-law would 
not have declared in an arzee addressed by him to 
the Collector, when he adopted the Defendant’s hus- 
band, that he had neither uncles nor uncles* sons. 
Moreover, the said genealogical table neither bears the 
signature of the party who addressed, nor is attested 
by the then Collector. The Defendant prays that 
the Court will, on a consideration of these object- 
tions, reject the above document, and pass a just 
decree.*’ 

Hereupon the Court directed a letter to be sent 
to the Collector on the 31st of March^ 1850, re- 
questing him to send up to this Court his Record 
Keeper, with the original record with which the genea- 
logical table of which the Plaintiffs produced a copy 
may be connected, or the book out of which the said 
copy might have been furnished.” 

On the 7th of Aprily the Collector sent an answer 
by the Record Keeper, intimating “ that, with re- 
ference to the letter received from this Court on the 
31st ultimoy the Record Keeper was ordered to 
appear with the papers required and on the same 
day the Record Keeper attended accordingly. He 
was examined and cross-examined, and fully estab- 
lished the authenticity of the document, and the 
accuracy of the copy furnished. He must have had 
the original in Court, though it does not appear 
to have been called for. Moreover, there is docu- 
mentary evidence in confirmation of the accuracy of 
several of the statements contained in this pajjcr. 

Tlieir Lordships, therefore, liave not the least 
doubt that this paper is what it purports to be, and 
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that it established the case of the Plaintiffs, unless it* 

(an be made out that the family, undivided at that 
time, became afterwards divided. 

Now, the parol evidence of the Plaintiffs, if it is 
believed, clearly shows that there never was any 
division. The presumption is that a family remains 
undivided, and the onus is in the Appellant to prove 
division. Her evidence is rather directed to show 
that the Respondent's father was a member of a 
different family. At all . events, it is quite insufficient 
to establish a division, when opposed to the evidence 
produced on the other side. 

It is unnecessary to advert to the proceedings in 
the suit to set aside the adoption further than to say, 
that in that suit, which was instituted as early as 
1831, Kooppy Naidoo insisted on the same facts and 
the same title which, in concurrence with his son, 
he asserted in the present suit. The Court Was of 
opinion, that the adoption was good, and would 
prevail against the plaintiff's title, assuming it to be 

made out in point of fact, and, therefore, no decision 
was pronounced upon that point. 

On the whole we may state that, if the question on 
the effect of the evidence in this case had come before 
us now for the first time, and not by appeal, we 
should have arrived at the same conclusion with the 
Courts below, though in that case it would have 
bv:en necessary to go more in detail into the parti- 
culars of the evidence on both sides, than it is 
i*.-.|uisite or proper to do, when we have merely to 

state our concurrence in the judgment already 
pi i>nounced. 

I here remains the quostion whether the Plaintiff’s 

suit is barred by the Regulation for the limitation of 
atlions. 
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That regulation (Regulation II. of 1802, section 18, 
paragraph 4) provides that a suit shall not be 
entertained which is commenced more than twelve 
years after the right accrued ; but this is subject to 
exceptions, one of which is, if the Complainant can 
show by clear and positive proof, that he directly 
preferred his claim within that period for the matter 
in dispute to a Court of competent jurisdiction, or 
person having authority, whether local or otherw'ise 
for the time being, to hear such complaint, and to try 
the demand, and, “ shall assign satisfactory reasons 
to the Court why he did not proceed in the suit, 
or shall prove that, either from minority, or other 
good and sufficient cause, he was precluded from 
obtaining redress.’’ 

Here the Sudder Court (for the objection does not 
seem to have been taken in the Ziilah Court) has held 
that the suit W'as actually commenced in 1848, and, if 
so, the Plaintiffs title not having accrued till September 
1837, the ‘time could not expire till the i6th of 
September ^ 1849, ^od, of course, the suit would have 

commenced in sufficient time not to fall within that 
Regulation. 

With respect to this the facts stand thus ; — 

In 1847, the Respondent’s father presented his 
petition to the Civil Court of Chittoor, for liberty to 
sue in forma pauperis for the recovery of this estate. 
'\ he Court was of opinion that, under Regulation IV. 
of 1831, he could not be permitted to sUe without 
first obtaining the authority of Government. 

In A/aj', 1848, lie obtained the requisite authority, 
and on the 5th October, 1848, ho and his son, the 
present Respondent, presented a petition for leave 
to sue in forma pauperis and at the same time pre- 
sented their plaint in this suit. 
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The rules of the Court require that for the purposje 
of obtaining such order the Plaintiff must make an 
affidavit of his circumstances, and a list of all his 
property, and produce a certificate of a Vakeel that he 
has a good cause of suit. 

All the necessary documents accompanied the 
petition, and on the 13th of November^ 1848, the 
following order was made by the Court . — ** 1848, 
13th November. On a perusal of the pauper plaint 
and its companiments put in hy Kooppy Naidoo and 
another Petitioners in miscellaneous petition 631# 
and on taking from them the prescribed affidavit, the 
said bill of plaint, &c., were ordered to be filed,” 

At this time, therefore, an order was made that 
the plaint to which an answer has since been put 
in, and upon which all the proceedings subsequently 
have taken place, should be received by the Court 
and put upon record. There seems strong grovnd for ' 
contending that this was the commencement of the 
suit ; and the Court below, which must be the best 
judge of its own forms and practice, has held that it 
was so. 

The practice is stated by Mr. Macpherson^ at p. 85 
of his valuable treatise, in these terms: — The period 
of limitation ends on the day when the plaint is duly 
lodged by the complainant in a Court of competent 
jurisdiction, not on the day when the suit is placed 
by the Sudder Court upon the file of the Court which 
they deem most proper to try it, nor upon the day 
when the jxlaint is numbered and sent for decision ; 
for if there be any delay in that process, it is the 
delay of the Court, and not of the Plaintiff.” 

But if the preferring of the plaint with the order 
of the Court of the 13th of Novefuber^ 1848, be not 
the commenccnient of the suit, these facts clearly 
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bring the case within the exceptitnis found in th<* 
Regulation. 

There seems reason to suppose that the proceedings 
adopted by the Court on the 13th of \ove/?//fer, 1848, 
were irregular, and that on that day il ought, a<'- 
cording to the Regulation VII. of 1818, to have 
ordered immediate service of the ])clilion and of the 
plaint on the Appellant, and to havi- fixed a day for 
her to show cause, if she could, why tlu* Plaintiffs 
should not be allowed to sue in forma pattperis. 

If this course had been adopted on the 13th of 
November^ 1848, the order, which \Nas aitually made 
on the 1st of March, 1850, which the Appellant 
contends must be treated as the commencement of 
the suit, might, and probably would, have been made 
long within the prescribed period. 

The order for service of the petition and plaint on 
the Appellant, and requiring her to show cause, if she 
could, why the Plaintiffs should not be allowed to sue 
in forma pauperis, was not actually made till July, 
1849. Service was made in August, and no cause was 
shown. The case, therefore, stood in this position on 
the 1 6th of September, 1849, when the twelve years 
expired: the Plantiffs had preferred this claim within 
the prescribed period to a Court of competent juris- 
diction, and had been prevented from commencing 
their suit in -proper time (if, in point of fact, it was 
not commenced in proper time) by no neglect on their 
part, but by the irregular proceedings of the Court to 
which their claim was preferred. 

It would be contrary to all reason and justice to 
hold that, under such circumstaiue.s, the f'laintiffs 
suit could be barred by the R'-gulation. 

We must humbly advise Her Maje-,iy to affirm, with 
costs the decrees complained oi 
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Nana Nurain Rao ... .. Appellant, 

AND 


Hurke Punth Bhao, Sree Newas 
Rao and Bulwunt Rao 


\ Respondents.^ 




On appeal from the Sudder Dewanny Adawhit, 

North-West Provinces. A^ra. 


25th. 26th. 
27th, & 28th 
June, 1862. 

By the Hin- 
doo law as 
administered 
in the nc*rlh 
West Pro- 
vinces, a 
Hind 00 has 
power to 
make a testa- 
mentary dis- 
position in 
the nature of 
a Will 


1 HIS was an appeal and cross-appeal from a decree 
of the Sudder Dewanny Court at Agra. By that 
decree the Court reversed so much of the decree of 
the Zillah Court at Cawnpore, as sustained the Will, 
dated the 24th of January. 1852, of Ram Clmnder 
Punth, Soobadar, formerly Resident of the military 
cantonments of the late Pe/shwa, Sree Muhunt Bajee 
Rao, at Bhitoor in the District of Cawnpore, the father 
of the parties to this appeal, but dismissed so much 
of the Respondents’ claim as related to two villages, 


A disputed 
Will. made by 
a Hindoo, dis 
posing ot 
St If-acquired 
estate among 
his family, 
established. 

Charges of 
fraud, forgery 


<^Piesent : Members of the JudiKial Commiltee , — The Right 
Hon. Lord Kingsdown, the Right Hon. the Lord Justice Knight 
Bruce, the Rjght hon. the Lord Justice Turner, and the Right 
Hon. Sir Edward Rvan. 

Assessors : — I'he Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir James W. Colvilc, 


and perjury 

having been made by the Respondents against the Appellant, the party 
who propounded the Will, costs of the Courts in India, and upon appeal 
to England, were upon reversal of the decr«?e of the Sudder Court, 
ordered to be paid by the Respundeats. 
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named Lalpoor and Bulwapoor^ in Pergunnah Bitkoorf 
which they insisted were part of the estate of the 
Testator, but which the Sudder Dewanny Court held 
were the private estate of the Appellant, having 
been acquired by him by purchase out of his own 
moneys and formed no part of the Testator, Rafn 
Chunder Punth's estate. A cross-appeal was by special 
leave {a) brought against this latter part of the Sudder 
Dewanny Court's decree, and also against so much of 
the same decree, as related to the valuation of the 
personal and immoveable property left by the de- 
ceased in case of his intestacy arrived at by the Sudder 
Court. 

The Appellant was the eldest son of the deceased, 
and the Respondents his younger brothers. 

The substantial questions raised and at issue in 
the appeal were, first, as to the power of a Hindoo to 
make a testamentary disposition in the nature of a 
Will, devising and bequeathing self-acquired pro- 
perty ; and, secondly, the question of fact, upon the 
assumption of the existence of such power, whether 
the Will in question was sufficiently proved by the 
evidence in the suit, and was the free and voluntary 
act of the deceased. No objection was raised to 
Rain Chunder PuntPs testamentary capacity. 

In the view which their Lordships took of the evi- 
dence in respect to the validity of the Will, any further 
statement of the facts of the case are unnecessary ; 
the evidence upon that point being fully stated and 
considered in the judgment of their Lordships. 

Mr. A. Stephens^ Q, C., and Mr. Edmund P. 

Moore^ for the Appellant, 

Insisted, first, that by the Hindoo law, the Testator 

(rt) 6 Moore’s Ind. .App. Cases, 464. 
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Ram Ckunder Plinth^ had power to make a Will 
devising and bequeathing real and personal self- 
acquired estate, citing Sir F. Macnaghten's " Cons, 
on the Hindoo Law/’ pp. 316, 318^ 331, (^z) ; and, 
secondly, that it was established by the evidence, 
which they fully investigated and commented upon, 
that the Ram Chunder Punth executed the Will in 
question. 

The Solicitor-General (Sir R. Palmer) and Mr. 

Leithy for the Respondents, 

Submitted, that the onus probandi was upon the 
Appellant, and that he failed to prove by evidence 
that the Will was executed by the deceased, and 
further, that if the factum of the Will had been 
proved, the Will was invalid by the Hindoo Law as 
laid down in the Mitacshara^ which they insisted 
governed the case. 

Mr. A. Stephens^ Q. C., in reply. 

The consideration of their Lordships’ judgment was' 
reserved, and was now delivered, as follows, by 

Lord Kingsdown : — 

The question in the original appeal in this case is 

(rf) See also upon this point, Strange’s Hindu Law," Vol. I., 
254, Vol. II., 438. W, H. Macnaghten’s “ Prin. of Hindu 
Law, p. 3 ; Steele's Law and Custom of Hindu Castes, pp. 62, 3,75, 
187,237, 8. Morley’s Dig. tit. “ Will," (^) p. 613, ib. Second series, 
P- 390; Juggomohun Ray v. Si eemutty, Clarke’s Rules and Orders 
of the Supreme Court of Calcutta, p. 105 ; Ramtonoo Mullick v. 
Ramgopaul Mullick, i Knapp's P. C. Cases, 345 ; Rewun Persad v. 
Mussmat Radha Beeby, 4 Moore’s Ind App. Cases, 137 ; Baboo Ja- 
nokey Doss v. Binabun Doss, 3 Moore’s Ind. App. Cases, 197 ; Na- 
galutchmee Uinmal t^.Goppoo Nadaraja Chetty,6 Moore’s Ind. App, 
Cases, 309 ; Sieemutty Soorjeemoney Dossee v Denobundoo Mul- 
lick, 6 Moore’s Ind. App. Cases, 526. and post, p. 123; Sonatun 
Bysack v, Sreemutty Juggutsoondree Dossee, 8 Moore's Ind. App. 
Cases, 66 ; Ben. Regs. XXXVI. of 1793, and sec. 6 of XLIV. of 1795 
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as to the genuineness of an instrument alleged by the 
Appellant to be the Will of Ram Chunder Punth^ 
■deceased, the father of the Appellant and Re- 
spondents ; the Appellant being the eldest, and the 
Respondents the two younger sons of the alleged 
Testator. The Zillah Court of Cawnpore decided in 
favour of the Will. The Sudder Adawlut of the 
North-Western Provinces reversed that decision, but 
held that certain property which the Respondents 
alleged- to be a part of their father’s estate belonged 
to the Appellant. 

Against the decision on this point, and against a 
determination of the Court with respect to the amount 
of the alleged Testator’s property, with which the 
Appellant is to be charged, there is a cross-appeal by 
the Respondents. 

Ram Chunder Punth in his lifetime was Soobadar 
an officer of rank and distinction in the service of 
the Maharajahy the ex-Peishwa. He had accumulated 
a large property, and had invested some part of it, not 
very considerable in proportion to the whole, in the 
purchase of land. 

He had two wives and three sons, and at least one 
daughter. He had a residence at Bithoor, where he 
seems to have kept a large establishment of servants, 
and he had a smaller house — a Dungaiowy as it was 
termed by one of the Respondents’ Counsel, at 
Cawnpore — at the distant of about ten miles from 
Bithoor. 

He appears to have lived on terms of great inti- 
macy with many Europeans resident in his neigh- 
bourhood, and especialy with Mr. Morland, an 
English gentleman who held some official situation at 
Cawnpore. It is in evidence in the case, that the 
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eldest son, the Appellant, had the general manage- 
ment of his father’s affairs, and that differences had 
prevailed in the family between the sons, the eldest, 
as it is said, acting with harshness towards his younger 
brothers. 

The Soobadar died on the 22nd of July^ 1853, and 
on the loth of August, 1853, the Appellant presented 
a petition to the Judge of the Zillah of Cawnpore, in 
which he described himself as eldest son, heir, and 
executor of Ram Chunder Punth, Soobadar, The 
petition stated the death of the Soobadar, and that 
when in his perfect senses he constituted the Peti- 
tioner his executor and proprietor of his effects, 
under a Will signed and sealed by the deceased, and 
bearing date the 24th of January, 1852; that during 
the lifetime, and to the day of the death of the 
deceased, the Petitioner held possession of all the 
real and personal estate and effects, in subordination 
to the deceased, and regulated and managed all his 
affairs, as people generally were well aware of, and 
of which the Court was equally well imformed. He 
then stated that he found that he could not realize 
the assets of the Testator without obtaining a certi- 
ficate of administration under Act, No. 20. of 1841, 
and he prayed a certificate accordingly. 

He appended to his petition the alleged Will, with 
translations in English and Persian, and added the 
names of the four attesting witness and two persons 
by whom the translations were alleged to have been 
made under the Testator’s directions, one an European, 
named Pow?tes, and the other a Hindoo, named 
Moheeooddeen. 

On the i2th of the Respondents presented 

their petition, alleging that the Will was a fabrication of 
the Appellant, and that they were joint heirs with him. 
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Witnesses were examined for and against the Will, 
though it is said that the Judge improperly declined 
to examine some pefsons who were tendered by the 
Respondents for examination ; and on the 8th of 
September, 1853, he ordered certificate of administra- 
tion to be granted to the Appellant. 

On the following day, the 9th of September, the 
Respondents filed their plaint in the Zillah Court of 
Cawnpore against the present Appellant, claiming 
two-thirds of the property, real and personal, of their 
deceased father, from the Appellant. 

Evidence was gone into on both sides, and of 
course it was for the Appellant to establish the W ill- 
It purported to bear date the 24th of January, 1852. 
The effect of it, according to the English translation, 
as made in the Zillah Court, was to declare, that 
the Testator was seventy-five years of age ; that his 
younger sons were childless. It then proceeded to 
express his hopes that his wives and his sons would 
all live amicably together, and that all would look 
upon and consider his eldest son as the head of his 
family after his death. He then bequeathed the 
whole of his property, real and personal, to his eldest 
son, directing him to provide for both his wives, 
and to pay them proper respect, and to provide also 
for his younger brothers, and for the Testators 
dependents; and he declared that he had made these 
provisions with a view to prevent dissensions in the 
family, and to enable them to live in peace and 
harmony after his decease. If, however, the younger 
sons should not feel disposed to abide by these direc- 
tions, and should insist on a separation from the 
family, then the eldest son was to receive the rents 
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of two villages, mentioned in the Will, and pay over 
the proceeds to his younger brother, as such pro- 
ceeds were, from time to time, received ; and he was 
further to pay to each the sum of Rs. 25,000. The 
Testator then gave Rs. 13,000, for the benefit of his 
granddaughter, the daughter of the Appellant, on her 
marriage and allotted Rs. 40,000, for what he calls 

the customary outlay in the first year after his death, 
including religious pilgrimages. 

In the event of a pension which he enjoyed from 

the British Government being continued to his family 

there is some question as to the effect of the bequest, ■ 

the first English translation provides, that in whatever 

proportions the British Government might allot it, 
the sons should enjoy it. ^ 

The Testator’s property has been estimated by 
the Sudder Court as of the value, in the whole, of 
5 lacs of rupees, or in English money of £^0,000. 
The value of the two villages given to the younger 
sons is estimated at £^,000 ■, the two legacies of 
Rs. 25,000, would amount to as much more. They 
would take, therefore, 0,000 ; the granddaughter 
;^i,3oo, the funeral and other expenses ;£^4,ooo ; 
and there would remain a sum of £35,000, for the 
eldest son, charged with the maintenance of the 
wives and dependents of the Testator. 

There seems nothing in this Will which to Engligh 
notions would appear unreasonable. The eldest son 
was to maintain the rank and position of the family ; 
he had issue which the younger sons (who had 
arrived at the age of manhood and appear by the Will 
to have wives) had not, and the provision seems to be 
such as a prudent Testator might be supposed very 
likely to make who was inclined to found a family. 
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The evidence in support of the Will is singularly 
strong. Nana 

We have first the evidence of Apa LagoOy who ^Rao*^ 

wrote the Will in the Mahrattee character. He says, 

. ,1 . . 1 . . , 1 , Huree 

it IS all in my handwriting down to the words Punth 


indicating the Arabic month, at the end, which were 
inserted by the Soobadar himself. The date is 2nd 
Rubee-ool-Akhiry and underneath it is written, Magh 
Soodee Teejy in my handwriting. Under that again 
is the Soobadar s signature. This Will was written 
under the Soobadar s orders. It was planned two 
days before, and it was reduced to writing on the 
24th of the month.” He then proceeds to depose to 
the signature of the Will, and its sealing by the 
Testator, and signature by the four attesting wit- 
nesses. He says that a draft of the Will had been 
previously made by him, the witness, and the draft, 
as well as the Will, was handed over by the Testator 
to the Appellant. He says that the two translations 
were made (our days afterwards. 

It was remarked upon as singular, that Apa 
Lagoo was not an attesting witness to the Will ; 
but we agree with the observation of the Counsel 
for the Appellant in his reply, that, if the Will 
was not genuine, the person who had written it 
would most probably have been made a witness in 

order to make it more difficult for him to betray ills 
employer. 

This witness was in the service of the Soobadar, 
sixteen or seventeen years ; employed m writing letters 
for him. fie seems to give his testimony very fairly. 
He says that the Will was made in favour of the 
Appellant only because he was the eldest son, for 
the Soobadar was not displeased with the younger 
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sons. He does not know whether the younger 
sons were informed of the Will or not ; but they 
were not informed of it in his presence. 

Three of the attesting witness to the Will, 
Byjaba, Sookhararn^ and Dinkur Punth^ all give the 
same account of the transaction, not as we too often 
find in these cases, all in the same words, not, indeed, 
concurring in all the minute particulars of what 
passed, but with that agreement in substance and 
that variation in unimportant details which are 
usually found in witnesses intending to speak the 
truth, and not tutored to tell a particular story. 

Now, who are the witnesses, and are they of 
a character to attach credit or discredit to their 
testimony. 

The first witness is Byjaba, He says he was a 
companion of the Maharajah in his lifetime ; that he 
had been in his service from the age of ten years; 
that he was in the habit of receiving presents of 
500, 400, or 1,000 rupees from the Maharajah^ and 
as a permanency the Maharajah allowed him 2 rupees 
a-day. He says there was an intimate bond -of 
brotherhood between the Soobadar and himself, and 
that the Soobadar sent a messenger in a carriage to 
Bithoor to fetch him to CawnporCy in order that he 
might witness his Will. 

This witness, therefore, appears to be a person in a 
very respectable position in life ; a person likely to 
be called upon by the Soobadar to take the part which 
he did in the completion of this instrument. The 
only objection suggested to him is, that he appears to 
be indebted to the Appellant in a bond for Rs. 500, 
payable by instalments, a circumstance which cannot 
weigh much, if anything, against his evidence. 
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The next witness is Sookkaram, who was in the 
service of the Soobadary and received what we imagine 
is rather a considerable salary, Rs. 300 a-year, and 
held a confidential situation as keeper of the jew'els. 
No objection was made to him except that he was 
now in the service of the Appellant. 

The next witness is Dinkur Punthy who also ap- 
pears to be in a respectable position. He was a 
Resaidar in the Maharajah' employ, and received a 
salary of Rs. 300 per annum. After the Maharajah''^ 
death this salary was reduced bv the Soobadar to 

* V 

Rs. 200, which he continues to receive from the 
Appellant. 

The remaining attesting witness, Kesho Rao, had 
given evidence, like the others, in support of the 
Will on the application for the certificate of adminis- 
tration, and he was produced on the present occasion, 
by the Appellant, and came from Bithoor to give 
evidence, riding, as he says, a horse supplied by the 
Nana Sahib. Instead, however, of ('onfirming his 
former testimony, he says, that the whole of it was 
false : that the Will was writtt'ii by the Appellant 
himsell, and that he, the witness, signed it fifteen 
days after the tlealh of the Soobadar, and that when 


he . gave his former evidence, he was hroup-ht into 
court in a state of intoxication, having been drugg<;d. 
Ihis latter statement is manifestly false. He was 
examined and cross-examined on the former occasion 


in the presence of the Judge, and there are no signs 
at all of confusion in his testimony. 


The reason of this man’s thus contradicting his 
former evidence may be conjectured with great pro- 
bability. He IS a Brahmin, and it appears to be 
contrary to the tenets of the Brahmins that a person 
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in the situation of the Soobada 7 'y having several sons, 
should dispose of his property by a testamentary 
instrument in favour of one; they hold it to be con- 
trary to the Shastersy as appears by the evidence 
given in this case by the Respondents. The witness 
says, “ Since the month of Katik last (he was exa- 
mined on the 28th of March, 1854), all the Brahmins 
of my brotherhood combined and put me out of caste 
for giving such false evidence.” He is asked by the 
Court, “ How did the Brahmins learn that you had 
given false evidence ?” H e answers, “ All the 
Brahmins are well aware that the Will is a fabrica- 
tion : nor, indeed, is it the custom or usage of the 
country that three sons should be masters of the 
property and a Will be made in favour of only one 

son only without giving notice to the others.” 

% 

All the circumstances lead to the conclusion that 
this witness is not coming forward to correct false 
evidence previously given, but that he has been 
tampered with, and, under the pressure of his 
brotherhood, is attempting to destroy an instru- 
ment which he knows and had originally declared 

to be genuine. 

The Zillah Judge who saw the witness, and 

observed his demeanour during his examination, 
remarks, “ I am bound to record the very unfavour- 
able impression given by the manner and appearance 
of this witness, which was, it seemed to me, shared 
by all present.” After referring to a description 
of the symptoms of a false witness contained in 
the Af/taeshara, he says, " All these features of 
uneasiness were very visible, and it seemed to me 
that he was in fear of some persons in the body 
of the room who had been sent to watch bis evi- 
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dence ; and he intimates a strong suspicion that 
the venal perjury of this witness was mainly relied 
on to support the present suit/' 

There remain of the witnesses who hav'e been 

previously examined, the two translators, as tliey 

are called, though that expression does not quite 

accurately express what they did, Nuzur Moheeooddeen 
and Pownes. 

The former is examined, and confirms in every par- 
ticular his previous evidence. He says that two days 
before the end of January, what he calls the transla- 
tion was made. The translation was made in this 
manner. The Soobadar held the Mahrattee Will in 
his hands, and dictated the terms of it in the Oordoo 
language, which the witness wrote down after him in 
the Persian character, and when this was done, the 
Soobadar signed it; that “the Soobadar s object in 
making this Will was solely to perpetuate his name 
and dignity and rank, and that the Nana might be 
enabled to protect and support other persons, for the 
Soobadar always spoke to that effect." 

Mr. Pownes is not examined again, but his former 
deposition is put in, and what took place with respect 
to him IS so extraordinary, with reference to the pro- 
ceedings of both the Zillah and the Sudder Courts, 
t at their Lordships think it necessary to call it to 
the attention of the Judges there. 

The witness had been examined and cro.ss-examined 
in the former proceedings, and had given a similar 
account of the transaction to the given by Mokce^ 
ooddeen, viz., that the Mahrattee Will was held by the 
Testator, who read it and went on rendering it in 
Oordoo, while the witness wrote it out in Encrli^h ■ 
that the witness did not take the original WiM into’ 
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his hands to inspect it, but it was on the table, and he 
should recognize it if he saw it. He does recognize 
it, and he says he first made a draft, which he after- 
wards fair copied, and the Soobadar wrote something 
at the bottom of it which must have been his signature, 
but the witness is not acquainted with that cha- 
racter. 


On the 28th of October ^ i^53. the Appellant pre- 
sented a petition to the Court containing the follow- 
ing statement ; that Mr. Pownes, a clerk of the 
Judge’s Office, and employed as English translator, 
had previously deposed on oath to the Will ; that on 
the 22nd of the present month, six days ago, he had 
called at the Petitioner’s house and proposed terms to 
the Petitioner connected with a pecuniary reward, 
which Petitioner declined ; that two days afterwards 
he sent word to the Petitioner by a trustworthy man 
to say, that he would now give evidence of a different 
purport, and thus throw obstacles in the suit, if the 
Petitioner did not consent to his proposal. That on 
receiving this message the Petitioner was astounded, 


but that he had done his duty by reporting the cir- 


cumstances to the Court. 


When a charge of this most grave character was 
brought against an officer of the Court placed in a 
situation of great importance to the due administra- 
tion of justice, which, if the charge were true, he 
ought not to have been permitted for a single hour 
longer to retain, it would naturally be expected that a 
most strict inquiry would be immediately made by 
the Court into the truth or falsehood of this charge. 
Vet as far as we can discover, not the slightest notice 
appears to have been taken of it. 

On the 17th of November y 1853, the petition con- 
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taining this charge was ordered to be tiled, and on the 
27th January f 1854, on the petition of the Appellant 
the deposition of Pownes to which we have already 
referred was ordered to be tiled. 

How it happened that if the Court did not think 
it necessary to investigate such a charge against one 
of its officers ; that that officer himself did not imme- 
diately insist on having his character cleared, it is 
difficult to understand ; something may have been 
done, and some explanation may have been given 
of which no trace is to be found on the record, but if 
this were so it is to be regretted that nothing of 
the sort appears. 

The Zillah Judge does not seem to have adverted 
at all to the deposition of Pownes. The Sudder 
Court do observe upon it. but in terms not very 
accurate, according to the record as it appears before 
us : and they object to it only on a ground which 
is quite untenable, namely that the witness did not 
appear to have been sworn before he was examined, 
though the contrary appears upon the jurat signed 
by the Judge himself. They complain that he was 
not examined in the suit, but they do not take any 
steps for the purpose of remedying the defect, nor 
allude to any proceeding as having been taken or as 
being fit to be taken for the purpose of investigating 
a matter of so great importance to the due adminis- 
tration of justice as the charge of gross corruption 

brought against one of the officers of the Court of 
Cawnpore. 

In addition to the witnesses to whom we have 
referred, speaking to the factuyn of the Will, there is 
other very important testimony in support of it. 
There is one person, Baboo Porarkur^ whose evidence 
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on this subject is of the greatest weight. If he 
is to be believed, he proves the whole case ; he says 
that he was not present when the Will was made ; 
that he was detained at Bithoor by the death of his 
mother ; that the Soobadar informed him of the 
Will soon after it was made on the 6th or 7th of 
February ; that the Will was shown by the Soobadar 
to his younger sons, the Respondents, who took it 
up and read it and then laid it down near the 
Soobadar ^ who handed it to the Appellant. He 
says that those who live in the Bara (which we under- 
stand to be the mansion of the Soobadar) must all 
have been aware of the Will ; that he was heard from 
Nurain Rao Apa^ a grandson of the Testator, that 
Dr. Cheek and Mr. Vincent were aware of it; and 
he states as of his own knowledge, that Mr. Kirk of 
the Bank of Cawnpore^ was also informed of it ; 
and he refers to a letter, of which we shall have 

something to say presently. He says that he was 
always with the Soobadar^ and acted in some respects 
as his deputy. 

NoWj not only is there no impeachment at all of 
this witness, but there is strong testimony in his 
favour. Mr. Morland, on whose evidence against 
the Will the greatest reliance is placed by the 

Respondents, refers to this person as the confidential 
agent and constant attendant of the Soobadar^ and 
as one who would have been asked to attest the 

Will, if any Will had really been made by the 

Soobadar. 

A sufficient reason why he was not asked to attest 
it, appears Incidentally, on his examination, viz., 
that he was detained at Bithoor by the death of his 
mother. 
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This witness Baboo Porarkur^ refers to Mr. Vincent^ 

Dr. Cheek, and Mr. Kirk, as Europeans acquainted 

with the Will. 

Now, with respect to Mr. Vincent, a letter of that 

gentleman, written to the Appellant at Cawnpore 

during the examination of the witnesses in the case, 

IS found on the record. In the petition tendering 

the letter the Appellant says that Mr. Vincent, who 

IS now in Cawnpore, is ready to attest the contents 

of It. It amounts, however, to very little, even if 

the contents were regularly proved, which they 
were not. • ^ 

Dr. Cheek, a physician says, that in February, 

1852, when he attended the Soohadar professionally’ 

he had the following conversation with him “ One 

day he was very ill, and I said to him, ■ The state of 

your health is such that you should arrange your 

affairs, though I hope you uill recover from your 

present illness.’ To this he replied, ■ 1 have arranged 

my affairs, or words to that effect. He never made 

use of the term ' 1 have made my Will,’ though I 

was led to suppose he meant this from the above 
expression he made use of.” 

This was ^ery soon after the date of the alleged 
w III. and appears to their Lordships important con- 
lirmation of the truth of the Appellant's case. 

I he third European referred to by Baboo Porarkur 
is Mr. Kirk of the Bank of Cawnpore. The com- 
munication to him is alleged to have been made by 
a letter signed by the Testator, which if it be genuine 
IS admitted to be conclusive of the case. 

This letter purports to have been' written on the 

9th of January, .853, to Mr. John Kirk, at that 
time superintendent of the Cawnpore Bank. 
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It appears that the Soohadar had at some antece- 
dent period taken ten shares in (he CawnpOTe Bank, 
and had had those shares entered in the name of his 
3/Ounorest son, the Respondent, H7{rree Punth Bhao. 
1 he Bank, in 1852, was winding up its affairs, and 
was about to return by instalments their capital, or a 
dividend upon such capital, to the shareholders. The 
Appellant had applied, as the manager of' his father^s 
ahairs, to the Rank for payment of Rs. 250, the 
dividend then pa\able. Mr. Kirk, the Superinten- 
dent. refused to act upon his statement without the 
authority of the Soobadar, and thereupon the following 
letter is alleged to have been signed by the Soobadar, 
and sent to Mr. Kirk : — 

“ Dear Sir, 

“You have made an objection that the shares was 
held in the Cmoipore Bank b)’ the name of my' 
youngest son, Hitrree Putith Bhao. Consequently 
you cannot pay the sum of Company’s rupees (250), 
two liundred and fifty, to my eldest son Njtrain Rao 
Anna, being the amount of refund capital at the rate 
()l Js rupees per share on (he ten shares in the Cawn- 
pore Rank, which it is now going to discharge. In 
reply, 1 lu g to inform you that in those days when 
the shares was taken, my elder son, Nurain Rao 
Nana, was in preparation to proceed to England for 
some business on the part of the Maharajah ex-Peishwa 
Bajec Rao. Consequently for namesake the shares in 
question was taken by the name of my youngest son, 
Hnrree Punfh Bhao, otherwise the shares were taken 
by the name of my elder son. Nurain Rao Nana 
has full authority over all my property at present and 
also in future. Moreover. I have already written 
down my last Will and bequeathed to him. There- 
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fore, I solicit your favour to remit the said amount to 
my elder son, Nuratn Rao Nana^ and also in future, 
whatever more shares will be * liquidated on account 
of the said shares, kindly remit to my elder son, 
Nurain Rao Mana^ and oblige 

“ Yours sincerely, 

“ Ram Chunder Raath, Soobadar. 

“ Caivnpore, the 9th January, 1853.’' 

On the 19th of January, 1853, Mr. Stacy, who was 
then a clerk in the Bank, informed the Appellant, 
that Mr. Kirk had recognized his title, and had sent 
him a hoondee for the Rs. 250. 

Mr. Stacy* s letter is produced and Is proved by him- 
self, and is in these words : — 

“ My dear Sir, 

“ I am sorry Mr. Kirk will not agree to pay 
cash. He showed me your father’s note, and he says 
he has now no further objection to recognize you 
as fully empowered to negotiate this business ; but 
a hoondee is all he can give, and this for 250 
rupees. I have accordingly the pleasure to inclose 
the same. 

“ Yours truly, 

“ W. Stacy:* 

Now, Mr. Stacy is examined, and his evidence is 
very important. He says that the Soobadar called 
upon him in company with the Appellant ; and after 
giving a history of the shares, told him that though 
the shares were in the name of his youngest son, yet 
his eldest son was proprietor and manager of all his 
affairs, and the proper person to receive the money 
(dividends), and he requested the witness to call on 
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Mr. Kirk and get the money paid to the Appellant. 
He says that he had an interview with Kirk accord- 
ingly, who told him that he had received a letter from 
Soohadar, and had no longer any objection to pay 
the dividends as requested, but could not pay cash; 
all he could do was to give a hoondee ” for the 
amount. Mr. Kirk read to him the Soohadeir' s letter, 
and lie saw it too, but did not know the Soobadar's 
signature. Ho then verifies the letter which he had 
written, and looking at the other English letter ad-- 
dressed to the Rank, witness stated, that the contents 
<j 1 this letter were idenlic'al with those of the letter 
shoivn to him hv Mr. Kirk. 

It is clear, therefore, beyond all (juestion, that some 
letter to the general effect of that stated by the Ap- 
pellant wa-s written by the Testator: that such letter 
had been sufficient to remo\e the difficulties felt by 
Mr. Kirk ; and Mr. Stacy, on seeing the letter pro- 
duced to him, declares the contents to be identical 
with that shown to him by Mr. Kirk. 

It is said, howei er. that there is a passage in this 
letter which it is so improbable that the Soobadar 
should have written that it is in itself evidence 
of forgery. The passage is this : — “ Nurain Rao 
Nana has full authority over all my property at pre- 
sent. and also in future. Moreover, I have already 
written down my last Will, and bequeathed to him." 

But on full consideration of all the circumstances 
their Lordships are not able to agree in that view. 
As to the first sentence it amounts to little, if at all, 
more than what Mr. Stacy says that the Soobadar 
stated to him, and when it is recollected that the 
Soobadar's object was to .settle the matter then in 
dispute, not only with respect to the dividends 
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then payable, but as to future paynienis : that ht' was 
then seventy-six years old, and could not expect to 
continue much longer in life ; and that he could only 
perpetuate the authority of his son by making a Will, 
and, according to the hypothesis, had done so! 
there does not seem any great improbability in his 
stating this fact. [t was not one which he was de- 
sirous of keeping secret from indifferent persons, and 
there was a motive on this occasion for communicat- 
ing it. The letter was written In ytitmary, 1853, and 
Mr. Stacy speaks to its contents in Afarc/i, 1854. 

It is said, however, that the circumstances under 
which it is brought forward thro\^' great suspicion 
upon It. To their Lordships, on the contrary. if 

appears that those circumstances almost exclude the 
possibility of forger)-. 

The account of the Appellant is this : — He had 
originally found a copy of this letter in liis father’s 
letter-book, and he took the book eontaining it 
to Mr. .vror/mui in October. 185.^ .l/or/o>ut savs, 
he remembers forwarding a letter to the “ ,S<-<;retarv 
of tl.e Bank regarding payment of instalments wliich 
were due in the name of the Soohadar." Again, 

he says, “ When f came to Cawnfiore, in October 

1853, the Defendant brought me a book, containhnr a • 

copy of a certain letter which Defendant told me 

had been addressed to Mr. Kirk, regarding refund 
of the instalments.*' 

It may safely be assumed that the letter, a copy of 
which he thus sho^ved, or offered to show, to Mr 
Morland, was to the same effect with that now pro- 
duced. It was said tl.at the letter-book was not 
produced by the Appellant, but he had in his plead- 
ings, tendered the production of it, and the Re- 
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spondents might, if they had desired it, have called 
for its production. The original letter itself was 
referred to in the hands of Major RiddelL 

Mr. Kirk was dead : his widow seems to have set 
up some business for herself, in which she employed 
a person named Read^ as her clerk. Major Riddell^ a 


Magistrate at CawnporCy had undertaken to wind up 
the affairs of the Bank, and, of course, would have 
the papers of the Bank in his possession. The Ap- 
pellant alleges, that he applied to Major Riddell for 
the original of this letter ; that Major Riddell searched 
for, but could not find it, and suggested that it might 
be amongst the private papers of Mr. Kirk in the 
hands of his widow, and promised to write to her on 
the subject. It appears that he must have done so, 
for on the 17th Novembery Mrs. Kirky having found 
the letter, sent it to Major Riddell by the hands of 
her clerk. Ready and Major Riddell indorsed on it, 
"Received from Mr. Ready this 17th Novembery 
*^ 53 -” The Appellant put in his answer on the 19th 
of Noveinber y 1853, in ignorance, as far as appears of 
the fact of this letter having been found ; and on the 
14th of December y he wrote to Mrs. Kirky to inquire 
about this letter. On the 15th, she sent him this 
answer : — 


" CawnporCy December 15, 1853. 

Sir, 

" In reply to your letter of yesterday's date, I beg 
to inform you that the letter I found from your 
father to my late husband has been duly forwarded 
by me to Captain Riddell, some time back, in order 
that the same might be made over to^you.” 

The Appellant hereupon procured from Major 
Riddell a copy of this letter under his offi cial seal, 
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and on the 26th of December, he put in his 

rejoinder to the. Respondent's replication, in which 
he referred to this letter as then in the possession 
of Major Riddell, and to the letters of Mr. Stacy and 
Mrs. Kirk, as establishing its genuineness. 

The persons here referred to, Major Riddell and 
Mrs. Kirk, were both resident in Cawnpore. Mr. 
Alorland, who was a strong friend of the Respond- 
ent's, was probably also there ; every opportunity 
was afforded to them of inquiring into the truth of 
the facts alleged, and of disputing the genuineness 
of the document, if any reasonable grounds existed 
for doing so. 

On the 27th of January, 1854, the Appellant, by 
his petition, tendered in evidence a copy of the letter 
of 9th of January, 1853, referring to the original 
as in the hands of Major Riddell , and the two ori- 
ginal letters of Mr. Stacy and Mrs. Kirk. 

These documents were accordingly filed. 

On the 29th of March, Baboo Porarkur was exa- 
mined, and stated the circumstances relating to 
these Cawnpore Bank shares, and the effect of the 
letter written by the Soobadar on the occasion, which 
he says was, that the real proprietor of these shares 
was Nurain Rao, and that he, the Soobadar, had 
made a Will* in his favour; he says that the letter 
was written by one William, who was occasionally 
employed as clerk in the house at Cawnpore, in Eng- 
lish, at the Soobadar's dictation in his, PorarkuPs, 
presence. 

The Respondents, as it appears from the judgment 
of the Sudden Court, called for the production of 
the original letter in the hands of Major Riddell, and 
It was produced accordingly. An order for the pro- 
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duction \vas made on the 29th of Ma^c/z, and though 
there is some confusion in the documents printed 
for the purpose of transmission to this country, and 
some orders are referred to in the index which are 
not printed, we think that it is sufficiently clear, inde- 
pendently of the statement by the Judges of the 
Sudder Court, that the original letter was produced in 
consequence of the order of the Court, and shown 
to Mr. Stacy^ and on a subsequent occasion to Mr. 
Morland. No evidence whatever was given by the 
Respondents to impeach this document, nor were any 
questions put to any of the witnesses with a view to 

show any improper dealing with it by the Appel- 
lant. 

If the statement thus given be true, and no 
attempt has been made to impeach it by any evi- 
dence, it is difficult to see how any opportunity of 
forgery was afforded to the Appellant. The objec- 
tions made by the Sudder Judges to it are of no 
weight : one is that the Appellant, in setting out the ' 
c.op^ of the letter, had not stated the indorsement 
made by Major Riddell of the day on which he had 
received it: the other, that Read, the messenger who • 
carried the letter to Major Riddell, had, fifteen years 
before, been convicted of fraud, and sentenced to 
imprisonment. 

In addition to all this evidence, there was proof by 
a grandson of the Soobadar that the Will was known 
in the family, and had been the subject of conversa- 
tion in the Soobadads house in his lifetime, and this 

was confirmed by the testimony of several other 
witnesses. 

Against this mass of evidence there was really no 
testimony entitled to any weight. The strongest 
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evidence against the Will is that of Mr. Morland, a 
gentleman of position and respectability: he says 
that he often suggested to the Soohada, the propriety 
of making a Will, observing that his late master, the 
ex-Peishwa had made one ; but the Soobndar always 
(as he terms it) scouted the idea, saying, “ Why- 
should 1 make a Will ? — there are my sons to inherit 
my property." This witness says, that he was on 

terms of such close Intimacy and conlidcnce with the 

Soobadar, that he Is lirmly persuaded that if the 
Soohadar had made a Will h.- »ould not only have 

consulted him about it, but asked him to be a witness. 

But there appears upon this gentleman's own de- 
positions quite sufficient reason why the Soobadar 
whatever might be his general confidence in him’ 
should neither consult him about his Will, nor ask 
him to be witness to it, nor inform him that he had 
made it. Mr. Morland, it is clear, in the differences 
which prevailed in this family, supported the cause 
of the younger brothers, and was anxious to protect 
their interests against the elder, towards whom, 
whether with or without reason, he entertained feel- 
ings of dishke. lie not only .says, that he advised 

the Soobadar to make a Will, becau.se he . hought the 

Appellant was likely to claim much more than his 
s are o h.s father's property after his ileath, and 
would do much to the prejudice of his younger 
bro hers but he admits that he had, on one occasion, 
at the instance of the .second son, represented to the 
Soobadar the alleged tyrannical conduct of the Au 

I a<l an .niu.nl f„, ,|| 

■ulmit the tyranny imputed to the eldest. 

Now, if the Te.stator was determined to leave to 
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. his eldest son the bulk of his estate^ it was very 
likely that he would not communicate to Mr. Morland 
a determination so little in accordance with his ad- 
vice or his wishes, or ask him to authenticate the 
instrument. 

The other evidence is hardly deserving of notice ; 
it is disbelieved by the Zillah Judge, and is not ad- 
verted to by the Sucider Court. It consists of that sort 
of testimony with which, in these Indian cases, we are 
unfortunately too familiar — of witnesses who swear 
positively to matters of which they can have no 
knowledge ; of witnesses who swear that they have 
heard the alleged Testator, after the date of his Will, 
declare that he had never made one ; that they had 
heard the persons who had been partie's to the instru- 
ment gratuitously declare to them that it was a 
forger)' ; of witnesses who declare that they had been 
solicited by the party in the cause, or his agents, to 
attest instruments, which they were told at the same 
time were fabricated. Witnesses of this description 
may be had, unhappily for India, in kny number in 
that country. 

'I'he two wives of the Soobadar are examined as 
witnesses against the Will, but they really say nothing, 
nor, indeed, are asked anything that is important; 
each says in general terms, that the Soobadar never 
wrote anything in favour of any of his sons, and 
made no one proprietor ; and that he regarded all 
his sons as equal, and each says the whole property 
of the Soobadar belongs to her. They are examined 
as to the property, with respect to which they may 
he able to speak. Other witnesses give their opinion 
as to the handwriting of the Testator, a species of 
evidence seldom of much value in contradiction to 
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positive testimony, and in this case rendered of still 
less value, as to some of the witnesses, by the cir- 
cumstance that they deny the handwriting of the 
Testator to documents admitted to be genuine. 
The rest of the evidence consists of the testimony 
of Pundits, who say that the Soobadar was always 
obedient to the Shusters, and that the S/tustBvs for- 
bid a father who has several sons to appropriate 
by Will to one the property which by law ought 
be the equally divided amongst all. It is clear that 
in this District a strong feeling prevails amongst the 
Brahmins upon the subject of testamentary dispo- 
sition, which, though at length established by law 
as to self-acquired property, is opposed to the ancient 
usages and feelings of the country. 

On the whole it appears to their Lordships that 
the Appellant has sufficiently established his case. 
A course was taken in the Sudder Court, which is 
certainly unusual. The Judges ordered a translation 
to be made into English of the Oordoo Will, and they 
found that such translation did not, in form or in the 
order of the sentences, correspond in all respects wdth 
the translation made by PowneSj and from this, if we 
understand the meaning of the Judge who adverts to 
the fact, they drew an inference unfavourable to the 
Will. It may be observed that Mr. Morland, on being 
shown the English translation alleged to have been 
made by Pownes, says he has no doubt it is Po^vnes's, 
writing. If any inference against the validity of the 
Will were to be drawn from the discrepancy between 
the two English translations, that discrepancy should 
have been called to the attention of the Appellant, 
and Pownes should have been further examined on 
the matter. Tin? circumstance would ha\e deser\ed 
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attention if Pownes's translation had been made from 
a written copy of the Oordoo Will, but it was not. It 
was translated, as we have already said, into English, 
from sentences read in Oordoo by the Testator from 
the Mahrattee Will, and the discrepancies, such as 
they are, appear to us to be fully accounted for by 
this circumstance. 

We think the circumstances of the case are strongly 
in favour of the \Vill. It contains such a disposition 
of the property as it was extremely probable that the 
Testator should make, and extremely unlikely that 
the Appellant should introduce into a forged instru- 
ment. The Testator was of great age. He had 
placed his eldest son in his place with respect to the 
management of all his affairs in his lifetime. He 
might, very naturally, desire to keep together in his 
family the wealth which he had acquired by his own 
exertions, and to prevent its dispersion by division 
amongst his sons. His eldest son had issue, his other 
sons had none ; and he had the example of his master, 
the Petshwaj to follow, who had adopted a son and 
made a Will in his favour. The witnesses in favour 
of the Will are in general less open to exception than 
is usual in Indian cases, and some of them entirely 
unexceptionable. The Zillah Judge who has seen 
them has come to an opinion in favour of the Will, 
and appears to doubt whether the opposition to it is 
really the spontaneous act of the Respondents. 

Their Lordships are of opinion, that the reasons as- 
signed by the Sudder Court for its judgment are quite - 
unsatisfactory. The view which they take of the 
original appeal makes any consideration of the cross- 
appeal unnecessary. It must of course be dismissed. 
They must humbly advise Her Majesty to reverse 
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the decree of the Sudder Court on the original 
appeal, and to restore that of the Zillah Court ; and 
considering that the Respondents' case is founded on 
an allegation of fraud, perjury and forgery, which, 
in their Lordships’ opinion, fails, they* think they 
cannot do justice without advising, that the Re- 
spondents should be ordered to pay all the costs of 
the suit in both Courts below, and of both the 
appeals to Her Majesty. 
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Srkkmutty Soorjeemoney Dosske .. Appellnut, 

AND 


Denobundoo Mullick and others ... Responden / s .^ 


On appeal from the Supreme Court at Calcutta. 


T 


HIS was a suit brought by the Appellant against 
the Respondents, claiming as the sonless widow, 
heiress, and personal representative of Suryoopckunder 

«> Present : Members of the yu, tidal Cmnmilu^— The Right 
Hon. Lord Kingsdorvn, the Right Hon. the I.ord Justice Knight 
Bruce, the Right Hon. the Lord Justice Turner, and the Right 
Hon. Sir Jolin I a^’lor Colcridjje. 

/Issrsws,— The Right Hon, Sir Lawrence Peel, and the Right 
Hon. Sir James W. Colvile. 


lotli Feb., 
1862. 

There is 
nothing in 
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Mu Hick, deceased. The Appellant, by the bill, 
sought to recover her deceased husband’s one-fifth 
share of and in the surplus income of the joint 
family estate, with the accumulations ; which estate 
as held by his surviving brothers, or their de- 
scendants, as members with Surroopchunder Mullick, 
of a joint undivided Hindoo family, subject to the 
trusts, conditions, and .limitations contained in the 
Will of the late Bustomdoss Mu/lick, the father of. 
Surroopchunder \ the Appellant also claimed to be 
entitled to a legacy of Rs. 10,000 under the Will, 
bequeathed to such of the widows of the Testator's 
sons as should have no sons, for food and raiment. 

The principal questions raised ia the suit had refer- 
ence to the construction and effect to be given to the 
above Will, and to the rights of the sons and their 
sonless widows, and especially as to the Appellant’s 
claim as heiress of her husband Surroopchunder Mullick 
to one-fifth part or share of the accumulations of the 
proceeds and profits of the estate and property, during 


It» that event of the said property, such of iny sons and my son’s son 
as shall then be alive, they will receive that wealth according to their 
respective shares. If any one acts repugnant to this, it is inadmissible. 
However, if my sonless son shall leave a widow in that event she will 
only receive Co.’s Rs. lo.ooo, for her food and raiment.” The family fe- 
iTMined joint. 5 , one of the sons, died after the Testator’s death, without 
issue m.ile, but leaving a widow, his heiress-at-law. Held, that by the 
word.s not leaving any son from his loins, nor any son’s son,” the Testator 
meant, not an indefinite failure of male isstie, but a failure of male 
issue of any one of his sons at the time of the death of that son. 

Held father (i). that upon the death of S., without Issue male, his 
interest in the capital of the estate determined, and that his widow 
became entitled to hold and enjoy as a Hindoo widow, a fifth part of the 
accumulations from the Testator’s estate, from the time of his death 
to the death of his son, S. ; and (2), that she was also entitled abso. 
lutely in her own right, to the interest and accumulations which had 
since S.’s death arisen from such fifth part of the accumulations. 

By the decree, ^.’s widow was declared entitled to the Rs. 10 000, given 
by the Will, with the benefit of a residence in the family dwelling-house, 
and participation in the means of worship. The question of the amount 
of her maintenance as a Hindoo widow was left open by the Judicial 
Committee, as that point could be raised on further directions after 
taking the accounts. 
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the lifetime of her husband, which had been treated 
as an increment to the original corpus of the share, 
and as passing with it to the surviving brothers of 
the Surroopchunder Mullick, under the Will. These 
questions were argued on the hearing of a previous 
appeal to set aside two orders of the Supreme Court 
allowing two demurrers for want of equity to the 
Appellant’s bill, and it was then held by their 
Lordships that, under the limitations in the Will, 

Surroopchunder Mullick's one-fifth share in the family 
property went over, on his death, to his surviving 
brothers, but that the Appellant, as his widow and 
heiress-at-law, was entitled to the accumulations . of 
income which had arisen from her husband’s share of 
the Testator's estate during his lifetime. The facts 
and circumstances respecting the Will are fully stated 
in the report of the case in 6 Moore’s Ind. App. 
Cases, p. 526, upon the hearing- of the appeal from 
the demurrers, and require now only a brief outline 
of what occurred subsequently in India. 

The Testator, Bustomdoss Mullick, by the first clause 
of his Will devised his self-acquired real and personal 
estate, among his five sons. Clause ii, upon the 
construction of which the questions in this appeal 
rose, was as follows 'I'he Issore avert, but 

should peradventure any among my said five sons 
die.^ not leaving any son from his loins, nor any 
son s son, in that event neither his widow, nor his 
daughter, nor his daughter’s son, nor any of them 
will get any share out of the share that he has obtained 
of the immoveables and moveables of my said estate 
In that event of the said property, such of my sons 
and my sons son as shall then be alive they will 

receive that wealth according to- their resp. ctivc 
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shares. If any one acts repugnant to this it is in- 
admissible. However, if my sonless. son shall leave a 
widow, in that event she will only receive Company's 
rupees (10,000) ten thousand, for her food and 
raiment.” 

By an order of Her Majesty in Council, the orders 
of the Supreme Court made upon the demurrers 
filed in the suit were reversed, and the demurrers 
overruled. 

On the receipt of this order in India, the Re- 
spondents filed their answer in the suit so instituted, 
whereby they admitted the principal allegations in the 
bill as to the Will of Bustomdoss Mullick^ and that 
the family lived after his death as a joint undivided 
Hindoo family, and also as to there being a large sur- 
plus of income over expenditure. 

On the application of the Plaintiff, as a Hindoo 
lady of rank, a commission to examine her as a 
witness on her own behalf was issued, and her evi- 
dence w'as taken thereunder, by which she deposed, 
that she was excluded against her will from the family 
house in which she and her husband had lived. The 
Defendants examined two witnesses ; one, the Re- 
spondent, Brijobtindoo Mullicky who deposed to the 
mode in which the family accounts were kept, 
showing that all items C)f expenditure were borne 
by the joint family, even for individual members; 
and another witness, named Rajender DuU, who, as 
member of a joint Hindoo family, was called to 
prove what the custom of joint Hindoo families 
were, but he was unable to prove any fixed and 
established custom as to joint families not having 
separate ex[)enditure for individuals. 

The suit canie on in the Supreme Court, and 
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was lieard before the Chief Justice, Sir Barnes Beacock, 
Sir Charles M. R. Jackson, and Sir Mordaunt L. Wells, 
Puisne Judges. At the hearing it was submitted on 
behalf of the Appellant that her husband, notwith- 
standing the Will of Bustomdoss Mullick, Mas entitled 
absolutely to one-fifth of the corpus as well as of the 
accumulations; while, on the part of the Defendants, 
it was contended, not only that by the Will, Sur- 
roopchunder Mullick having died without male issue, 
his widow was excluded from all share in the corpus ; 
but that by the Hindoo law governing families living 
jointly, as theirs did, the increment followed, and was 
blended with and became distributable in the same 
manner as the corpus; and that Surroopdiunder 
Mullick, while so living in joint estate, must be 
considered as waiving his right to enjoyment in 
severalty of that portion of the estate which, under 
his father’s Will, he would, if a partition had taken 
place, have been entitled to, and as having elected 
to take, in place thereof, the advantages which, in 
case he or his male issue had survived any of ' his 
brothers who should have died without male issue, 

might and would have accrued to him, Surroopdiunder 

Mullick, or his male issue, by reason of the share 
of the brother or brothers so dying, of the accumula- 
tions becoming distributable in the same manner as 
the corpus, under the terms of their father’s Will ; and 
the Respondent, therefore, submitted, that the Appel- 
lant was bound by the a.ts and conduct of Surroop. 
diiinder Mullick, and Mas not entill. d to set aside an 
understanding and arrangement founded, as they 
alleged, on good consideration. and in accordance 
Mith Hindoo law and the custom of Hindoo f.imi- 
lies, and so long and uniformly acted on by 
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Surroopchunder Aful/ick, together with his brothers; 
in his lifetime, as to render impossible the proper 
taking of the account which the Appellant sought 
to reopen ; and that she was not entitled to any 
portion of the relief which she prayed, except the 
payment of the legacy. 

The opinion of the Court was delivered by Sir 
Barnes Peacock^ as follows t — In this case, the first 
question that arises is, whether the Plaintiff is 
entitled under the Will to her husband's share in the 
corpus of the joint estate. Only one of the three 
learned Counsel for the Plaintiff has argued that she 
is so entitled. Assuming that the judgment of the 
Privy Council is not conclusive on the question, let 
us see what was the intention of the Testator. The first 
clause of the Will gives all the property, moveable and 
immoveable, to the five sons, but the gift is defeated 
by the eleventh clause. — [The learned Judge read the 
clause, ante^ p. 125, and proceeded.] — Only one 
learned Counsel for the Plaintiff argued in support of 
the position that the Plaintiff took her l:usband’s 
share of the corpus. He contended that, according 
to English law, the gift over would create an estate 
tail in real property and an absolute interest in per- 
sonalty. That might have been so as to real estate 
under the law as it stood before the Wills Act, but 
not so as regards personal estate ; and, according to 
Hindoo law, there is no distinction between real and 
personal estate. There was an absolute gift to the four 
sons under the first clause of the Will. The words 
of the eleventh clause, ‘Should any of my sons die 
not leaving any son, &c.,' would not, even according 
to the old law, have imported an indefinite failure of 
issue in the case of personalty, but at most merely a 
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failure of issue at the time of the death of the son. 
The limitation over was, therefore, valid as an ex- 
ecutory bequest, and there was no necessity for any 
implication. Furthermore, there is no such estate 
known in the Hindoo law as an estate tail. The next 
question is, does the husband’s share of the accu- 
mulation pass to his widow? It is admitted that 
the brothers continued joint, that all expenses were 
charged to the joint estate, and that the annual in- 
come and profits exceeded the disbursements. The 
Privy Council have held that the accumulations do 
not pass with the corpus under the executory bequest ; 
but it has been contended, on the parts of the De- 
fendants, that they should go vvitli the corpus, under 
a contract to be inferred from the act of the parties 
in having carried the accumulations to the credit of 
the estate. It must, however, be first shown that, 
in having carried the accumulations to the credit of 
the estate, the parties iulended an alteration of their 
rights ; this has not been shown, and is not to be 
inferred from the evidence. It has also been said 
that the parties believed that the accumulations fol- 
lowed the corpus; if they believed this, why should 
they have contracted to treat the accumulations as 
forming part of the corpus, which we are asked to 
infer that they did. The Plaintiff is not entitled to 
any share of the corpus, but she is entitled to a share 
of the accumulations, together with a share of the 
profits (if any) made thereon.” 


The following decree was made 
Declare that the Plaintiff, as the 
mediate heiress and representative of 
Muilick, deceased, is entitled, for and 
of her natural life, to one equal fifth 


in the cause. — 
widow and im- 
*S n rroopchu nder 
during the term 
part or share of 
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and In the accumulations which accrued during the 
lifetime of Si<rroopchut,der Mu/lick, from or in respect 
of the joint estate which was of B74stomdoss Mullick, 
deceased, the Testator in the pleadings named, and to 
one er,ual fifth part or share of the interest and other 
profits, if any, which have been made or received 
since the death of Surroopchunder Mullick, from the 
accumulations which, as aforesaid, accrued during 
his lifetime from or in respect of the joint estate, to 
e eld, possessed, and enjoyed by her as a Hindoo 
widow, in the manner prescribed by Hindoo law. 
And this Court doth further declare, that under 

testament of Bustomdoss Mullick, 
t e Plaintiff, as the widow of Surroopchunder Mullick, 
IS emtiUed to received, out of the joint estate, the legacy 
of Co.'s Rs. 10,000 : and Counsel for the Defen- 
dants not objecting, this Court doth order that the 
Accountant-General and sub-treasurer for the time 
being of the Government of India, with the privity 
of the .'Accountant-General of this Court, do pay, 
indorse, and deliver over, for the Plaintiff, In full of 
the legacy of Co.'s Rs. 10,000, the Government 
seciinties and cash balance paid into Court to the 
credit of this cause, under an order bearing date the 
28th of July, ,856. together with all accumula- 
tions of interest accrued due thereon. And this 
Court doth further order, that it be, and it is hereby 
referred to the Master of this Court, to take an ac- 
count of the joint estate, movable and immovable, 
the .same stood at the time of the death of the 
Bustomdoss Mullick, and also an account of the joint 
estate as the same, with accumulations thereof, stood 
at (he date of the death of Surroopchunder Mullick 
and also an account of the joint estate ns the same 



ON APPEAL FROM THE EASr INDIES. 


Ur 

with the subsequent accumulations thereof, stands at *^62. 
the present time ; and the '.Master, in taking the 
account, is' to make to all parties all just allowances, 
and, for the better taking of the same, all parties are Dossee 
to produce before the Master, on oath (if required), all De^Jvkuoo 
books, accounts, papers, and writings, in their or any or Muluck. 

either of their hands, custody, power, or control, or 
in the hands, custody, power, or control of their or 
any or either of their servants or agents, relating to or 
in any way touching or concerning the matters hereb)' 
referred to the Master; and the Master is to be 
at liberty to examine upon oath, on interrogatories, or 
viva voce, the parties. Hlaintift and Defendants, and 
• to examine upon oath such witnesses as shall for that 
purpose be produced before him by any or either of 
the parties to the suit ; and. Counsel for the De- 
fendants not objecting, this Court doth order that 
the Plaintiff be at liberty during her life to reside in 
the family dwelling-house of the Testator, and occupy 
the rooms which were occupied by her and her late 
husband in his lifetime, and be also at liberty to 
attend the performance of the worship of the family 
idol. And this Court doth further order, that the 
Defendants, Denobundoo MuUick, Brijobundo Mullick, 

Too/seedoss Mid/icb, 3 ind Soobu/doss Mullick, do pay 
to the Solicitors of the Plaintiff her costs of and in- 
cidental to this suit, up to and including this decree, 
when such costs shall have been taxed by the taxing 
officer of this Court, to whom it is hereby referred to 
tax the same. And this Court doth reserve the con- 
sideration of all further directions, and of the sub 
sequent costs of this suit, until after the Master 
shall have made his report; and, in the meantime 
all parties are to be at liberty to apply to this Court,’ 
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from time to time, as they may be advised, and this 
decree is to be binding on the infant Defendant, 
Koonjoobeharry Mullick, unless he, being served with 
a subpoena to show cause against the same, shall, 
within six months after he shall attain his full age, 
show unto this Court good cause to the contrary,” 

The present appeal was from this decree. 


The Solicitor-Genera! (Sir R. Pahner), Mr. Roit, 
Q. C. ; and Mr. W. Pearson^ for the Appellant. 

The point determined upon the previous appeal (a) 
on overruling the demurrers had reference to the 
Appellant's right oi accumulations of the income 
which had arisen from her husband's share of the, 
I'cstator's estate during his lifetime. The question, 
whether she was also entitled to the corpus of that 
share, was not then determined, and is now open upon 
this bill, notwithstanding the decision of this Court on 
the demurrers. By the Hindoo law as received in 
Bengal^ only such an alienation as might be made inter 
vivos by gift, would be good by a Will of a Hindoo, 
as he cannot alter the character of the estate, V/. H. 
Macnaghten’s '* Hrinc. of Hindu Law,” Vol. I. p. 4; 
Btrange's "Hindu Law,” Vol. L pp. 130,265-6-7; ib. 
Vol. 11 . pp. 419, 428, 435. Although it is true by later 
authorities it has been held, that a Will may be made 
by a Hindoo, yet it is admitted that the extent of the 
power of disposition by a Hindoo Testator is regulated 
by the Hindoo law, and must be in accordance with the 
rights of his family under that law, Nagalutchmee Urn- 
mat v. Gopee Nadaraja Chetty {b), Sonatun Bysack v. 
Sreemutty Juggutsoondree Dossee (c), The first clause 

(a) 6 Moortj's Ind. App. Cases, 526. {d) /b. pp. 309, 345. 

(<:) 8 Moore’s Ind. App. Cases, 66. 
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of the Will, if it be rightly interpreted as a bequest of the 
property, and not as a recognition ot the rights which the 
restator’s sons, as his heirs, had, according to Hindoo 
law, is an absolute gift by the Testator of the whole 
of his estate, both real and personal, to his five sons, 
in equal shares. The eleventh clause is not suffi- 
ciently clear and unambiguous, to limit such absolute 
estate to an estate for lile, on the contingency of a 
son dying without a son, or a son's son. Our con- 
tention is, that on the death of the Testator the 
Appellant’s husband was entitled absolutely to one- 
hfth part of the estate, and not merely to a life inte- 
rest therein, and that the Appellant, as his widow and 
legal personal representative, is entitled to that share, 
together with the additions and accumulations there- 
of made between the death of the Testator, and the 
death of her husband, to be held by her for life, as a 
Hindoo widow, who has by the Hindoo law a mere 
usufructuary inheritance in her husband’s estate • 
Strange's “Hindu Law,’’ Vol. H. p. 251; W. H. 
Macnaghten s “ Princ. of Hindu Law,’’ ’ Vol. IL 

P- 33 - At all events, we submit that the decree of 
the Court below is wrong, as the Appellant ought 
to have been declared entitled absolutely, and not 
merely during her life, to all the income which since 
the death of her husband has arisen, or may here- 
after arise during the Appellant’s life, as well from 
the accumulations, as from the capital of the share 
to which she is entitled; but if it should be deter- 
mined that her husband took only a life interest 
m the one-fifth part of the corpus of the estate 
then the decree ought to have declared that the 

s widow, was 

entitled to a proper sum by way of maintenance, con- 
sistent with her position in life, and the wealth whereol 
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her husband was possessed, o^t of the joint estate, 
to enable her to perform the religious acts required 
by the Hindoo law, in addition to, and independently 
of the legacy of Rs. 10,000, bequeathed her by the 
Will for her food and raiment ; H. Macnaghten's 
“ Princ. of Hindu Law,” Vol. II. pp. 117-9, Strange's 
Hindu Law,” Vol. I., p. 63. 

At the conclusion of the Appellant’s argument 
The Lord Justice Knight Brucje, 


On the part of their Lordships observed, that upon 
one point, probably the principal point in the case, 
their Lordships did not consider it necessary to hear 
the Counsel for the Respondents. His Lordship then 
proceeded as follows : — The chief question is, as to .the 
meaning and effect of a certain provision contained in 
the Will of the Testator, Bustomdoss Mullick^ first, 
what was the sense, and next, is the Will (duly con- 
strued) at variance with Hindoo law ? By the first 
clause of the Will the Testator, mentioning his five 
sons, one of whom has since died, and whose share of 
the property is now in dispute, gives them, in effect, 
all his property, in such a way as, if there .were 
no more in the Will, would make them absolute 
owners of it. But in a subsequent clause (the 
eleventh) the Testator says— [His Lordship read the 
clause, ante p. 125, and proceeded] — A controversy 
has been raised whether, according to the true mean- 
ing of this eleventh clause, the Testator points to 
an indefinite failure of male issue of any one of his 
sons whose male issue should fail, or failure of male 
issue at the time of his death. Their Lordships, 
taking the Will to have been translated accurately, 
as it seems admitted on all hands to be, consider 
it to be perfectly plain that that to which, the Testator 
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here points is not an indefinite failure of male issue, 
but a failure of male issue of any of his sons at the 
time of the death of that son. This happened in the 
case of the son. Su rr^,opcln,„do r Mullhk, who died 
without leaving male issue living at that time. Ac 

cor ingy, an event has happened that the Testator 

pointed out. The question then is. whether the 
Hindoo law prohibits such a provision. 

Whatever may have formerly been considered the 
state of that law as to the testamentary power of 

rmdoo. over ,„eir 

lo-s b.™ recogni.rf. .„d 

completely established. This being so, we are to 

vZieiTce^^^rnvt?'^'' against public con- 

,1 ■ ’ . ^ generally mischievous, or any- 

w., o, 

c,„, o, . z,:, 

tb.l .h„e „oi : 

•"« Public ...Uobie, i„ 

mIX r ■' “ ■» •<■'■»* H- 

Majesty that such a power does exist ^ i, 

i:::f :hr^;r^r 

Which .bi. »i. “ Ld 

ppinioc ..ccLr-'bf C/“'Vb:; 

VVi' .be "■«„i„g Ud 

.be p,„pe„,. e ^ ^ ^U... 
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which was to take place, if at all, immediately on 
the close of a life in being at the time when the Will 
was made, and seeing that that event has happened, 
consider that the Testator, in making this provision, 
did not infringe or exceed the powers given him by 
the Hindoo law, and that the clause effectually gives 
the corpus of the property to the surviving sons 
immediately on the death of that son w'ho died 
without leaving male issue. To that question, there- 
fore, the Respondents’ Counsel need not address 
themselves. The question or questions as to the 
accumulations, interest, and maintenance, they will 
be so good as to address themselves to. 


Sir Hu^h Cairns, Q. C., for the Respondents: 
— My Lords, I might, perhaps, respectfully beg to 
be informed, whether by the word "accumulations” 
your Lordships referred to the same question as 
" maintenance.” 


The Lord Justice Knight Bridge: 

Accumulations, interest, and maintenance; every 
question, in short, except as to the title to the mere 
t'orpus. 

Sir Hugh Cairns, Q. C., and Mr. Leith, for the 
Respondents, were heard upon this point. 

A Hindoo widow can only claim maintenance, out 
of the estate left by her husband when it devolves on 
preferential heirs, but, in this case, the decree ap- 
pealed from, declares the Appellant to be the im- 
mediate heiress of her deceased husband, and as such 
entitled to the whole of the property left by him, 
and in one of the averments in the bill, she estimates 
the accumulations at Rs. 3,50,000, to be enjoyed by 
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her as a Hindoo widow. Maintenance is a claim on 
the estate which has been given over by the Will, 
which fixes her maintenance at a sum of Rs. 10,000, 
and she claims that legacy, and we submit, by ac- 
cepting that sum under the Will, bequeathed ex- 
pressly for food and raiment, she is estopped from 
claiming any other sum out of the Testator’s estate, 
even if she was otherwise entitled. The fact of the 
Appellant’s succeeding to property as widow and 
heiress of her deceased husband prevents any claim 
attaching on the estate of the Testator, even if she 
had not been expressly excluded from the same by 
the terms of the Will. Indeed, no claim for mainten- 
ance, beyond the claim for the legacy, was mooted in 
the Court below. If necessary, she may raise the point 
of maintenance when the cause comes before the 

Court below on further directions when the account 
is taken. 
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The Lord Justice Knight Bruce : 

Their Lordships are of opinion, that the declaration 
in the decree may be with propriety varied in the 
manner to be now read ; as to which, however (though 
It IS probably more a matter of form than of sub- 
stance), their Lordships will readily listen to any 
observations that Counsel may wish to make. Their 
Lordships propose to report to Her Majesty, that the 
declaration m the decree of the Supreme Court at 
Ca^a, of the 25th of ^^e words 

following, namely :_This Court doth ” declare that 
e Plaintiff, as the widow and immediate heiress and 
representative of Surroopchunder deceased 

is entitled, for and during the term of her natural 

life, to one equal fifth part or share of and in the ac 

cumulations which accrued during the lifetime of 

19 
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Surroopchunder Midlicky from or in respect of the 
joint estate which was of Bustotndoss Mullick^ deceased, 
the Testator in the pleadings named, and to one equal 
fifth part or share of the interest and other profits, if 
any, which have been made or received since the 
death of Suri-oopchunder Mullicky from the accumula- 
tions which, as aforesaid, accrued during his life- 
time from or in respect of the joint estate, to be 
held, possessed, and enjoyed by her as a Hindoo 
widow, in the manner prescribed by Hindoo law,” be 
omitted, and that it ought instead to be declared, 
that according to the true construction of the Will 
of Bttstomdoss Mullick^ Snrroopchti7ider Mullich be- 
came and was entitled to one equal fifth part of 
the estate, movable and immovable, of Bustotndoss 
i\Iu//icky but that such title was defeasible, never- 
theless, upon the event of his death without leaving' 
any son, or son’s son, then living; — And that it ought 
further to be declared, that Sun oopchundet- Mtdlick 
having died without leaving any son, or son’s son, 
his interest in the capital of the estate determined 
upon his death. But that it ought to be also de- 
clared, that Su rroopchittider MuUick was at the time 
of his death entitled, and that the Appellant, as his 
\vidow, heiress, and representative, is now entitled to 
one equal fifth part of all accumulations which arose 
from the estate of Busfomdoss Mullich from the time 
of his death to the time of the death of Surroop- 
thunder Mullicky the part to which the Appellant is 
so entitled to be held, possessed, and enjoyed by her 
as a Hindoo widow in the manner prescribed by 
Hindoo law. And that it ought to be declared, that 
the Appellant is entitled absolutely in her own right 
to all such intcre.st and accumulations as, since the 
(loath of Surroopchunder Mullich, has or have arjscn 
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from the one-tifth part of the accumulations to whi< h 
she IS before declared to have been entitled. 

There remains the question of maintenance. It 
may be that the decree in its present shape, varied 
only in the manner which has been mentioned. <Ie- 
cides and settles that question, whether on the ground 
of the Appellant having received the Rs .0000 

given by the Will, and taken the benefit of a resi- 
dence and participation in the means of worship 
which the decree mentions, or otherwise. If that is 
the effect of the decree, .their Lordships are not dis- 
posed to interfere with it. They see no ground on 
which the Appellant can claim that interference : and, 
on the other hand, if the decree leaves the point open, 
leaves room for an application which, upon the state 
of the accounts as they shall ultimately appear, or 
Otherwise, it may be reasonable to make consisleiUlv 
with the decree,, their Lordships do not desire to in'- 
terfere with that. They leave the matter as it is. 

rhen with regard to the costs. It is true that the 
decree will be to some extent altered : but, as to the 
mam point of the contention, the appeal fails. It 
can hardly be said to succeed on any point, notwith- 
standing the slight alteration in language. ,\nd they 
see no reason why, in addition to the heavy < osts 
which this lady heretofore has— their Lordships do 
not say improperly — occasioned to the estate, the 
c-osts of this appeal should also he thrown niion it 

Their Lordships are of opinion that the costs of this 
appeal must be borne by the Appellant. 

Does any observation occur to the Counsel noon 
the proposed alteration ? 

The Solicitor-General.— None occur to me, mv 

Lord. 
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Mr. Leith. — None, my Lord, to me. 

The Lord Justice Knight Bruce. — The Counsel, of 
course, will understand that we leave the declaration 
as to the right of the Appellant to receive the legacy 
of Rs. 10,000, to have such effect as it may. There 
is no doubt, we suppose, that the accounts directed 
by the decree which we leave untouched, will bring 
out the whole condition of the estate, and enable 
declarations to be carried into effect. 

Mr. Leith. — I believe so. I believe that we take 
every account necessary to raise the question of 
maintenance. 


Gobind Chunuer Sein 


Appellant^ 


AND 


Valentine Ryan, and on his de- 
cease, the Administrator-General 
of Bengal 


Respondent.* 


On appeal fro^n the Supreme Court at Calcutta. 

T ROVER by the Appellant against one Ryan^ to 
recover the value of seventy-five bales of twist. 

The case turned entirely upon the question, whether 

° PrebeiU : Members of the yudicial Committee , — I'he Right 
Hon. Lord Kingsdown, the Right Hon. the Lord Justice Kinght 
Hruce, the Right Hon, the Lord Justice Turner, and the Right 
Hon. Sir Jolin Taylor Coleridge. 

.I.ovs.nw, — 'I’he Right Hon. Sir Lawrence Heel. 


4th & 5th 
Dec., 1861. 

The Fac- 
tors Act, 5th 
& 6th Viet. 
c. 39. is ex- 
tended to 
India, by the 
Act of the 
Indian Legis- 
lature, No. 

XX. of 1844- 

A or agent, was entrusted by his principals with a bill of 

lading for a particular purpose, and he pledged the same, maid fide, 
without the consent of his principals to a native Banker, for advances 
made to himself. 
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a pledge made by one Denonauth Sein^ as Banian^ or 
agent, of the tirm of Ganger^ Jenkins, & Co., with the 
Appellant was protected by the operation of the Act 
of the Indian Legislature, No. XX. of 1844, which ex- 
tended the Factors Act, 5th & 6th Viet. c. 39, to India. 

The facts of the case were these : — 

Ryatif in the month of August, 1857, was the 
master of the ship Aurora.*' Fhe firm of 

Gouger & Co., of London, in that month shipped 
seventy-five bales of twist on board that ship, then 
bound from London to Calcutta, under a bill of 
lading, making the twist deliverable to Messrs. 
Gouger, 'Jenkins, & Co., merchants and agents of 
Calcutta, or their assigns, as consignees for sale. The 
twist was shipped on account of Messrs. A. Gouger 
& Co. and Mr. Stewart \ and Messrs. A. Gouger Co . 
forwarded the bill of lading and invoice to Messrs. 
A. Gouger, Jenkins, & Co., to be dealt with by them 
as agents for sale in the ordinary way on account 
of Gouger & Co. and Stewart, the owners of the 
goods. The Aurora" arrived at Calcutta with the 
twist on board. The partners in the firm of Gouger, 
Jenkins, & Co. were then absent from Calcutta, and 
the business of the firm was transacted by their 
manager, Mr. Cockshof t . Denonauth Setn had for 
some time previously been, and then was, acting as 


1861. 



Gobind 

Chunder 

Sein 


V. 

Ryan. 


orjury should Hnd that the lender' had^notice TthraX„t’s\w^^^^ 

or want of authority to pledge the goods ‘‘gent s mala fides, 

;i:r' 7- =" 

>va| not also acting mal.i fide towLds his principau''‘^®''’ 

Wifh"th“rw'il,^''a“rexe^ w^s .I><- R^ondont. Administration 

Bengal. On the application of the Appellant .7"”"'»‘^a‘o--Goneral of 

against the Administrator-General as^^th*. \ appeal was revived 
the Respondent. 'general, as the personal representative of 
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cases in the privy council 

Banian for the firm of Ganger, Jenkins, & Co., and 
so continued to act until the month of February 
1858, when he absconded. ^ 

On the i8th of February, 1858, while so acting as 
Bamanoi^h^t firm, Mr. Cockshott handed to Deno- 
nauth Se/n the bill of lading of the twist, for the 
purpose of enabling him to get from the ship’s agents 
the usual delivery order to get signed, and delivery 
of the twist made to Me.ssrs. Gauger, Jenkins, & Co. 
On the following day Denanauth informed Cock- 

shaft that he had sold the twist to one Daorgapersaud, 
the price to be paid in cash on delivery of the goods 
from the gadowns or warehouses of Messrs. Gauger, 
Jenkins, & Co., and the same to be cleared atvay 
and settled for within forty-one days, and Cackshatt 
accordingly entered the .sale in the contract-book of 
the firm. On the 23rd of the same month the 
ship's agents signed the delivery order. It appeared 
that on the 24th of that month, Denanauth Sein 
borrowed from the Appellant, who was a money- 
lender at Calcutta, the sum of Rs. 20,000, on a 
pledge of the bill of lading, without the knowledge 
of Messrs. Gauger, Jenkins, & Co., who had never 
authorised him to pledge or deal with the same. 
Denanauth Sein w'as at this time largely indebted 
to Gauger, Jenkins, & Co., and had frequently been 
pressed by Cackshatt to reduce the amount of his 
debt ; and it appeared that he had taken the first 
part of the bill of lading to the Appellant, and in- 
formed him of the sale to Doargapersaud, and of the 
entry thereof in the book of the firm, and that the 
price had not been paid by Daorgapersaud, and that 
the latter had forty-one days to clear the twdst from 
Wxe godawns of Messrs. Gauger, Jenkins, Co. The 

Appellant retained the first part of the bill of lading, 
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and advanced to Denonauth Sein, who was in want of 
money, the sum of Rs. 20.000. less Rs. 400. which he 
deducted and returned for interest, and he then re- 
ceived from Denonauth Sein his note of hand, and 
also a memorandum of deposit of the bill of lading- 
in consideration of the advance so made. Before 
making the advance the Appellant enquired of Cock- 
shott as to his authority to hand the hill of lading to 
Denonauth Sein. but the Appellant did not enquire of 
CockshoU whether Denonauth Sein had the authority 
of his principals, Messrs. Ciouger. Jenkins, Co., to 
pledge the bill of lading. Of the money so received, 
Denonauth Sein paid the sum of Rs. 10,000, into the 
Oriental Bank to his principals’ account. On the 
2nd March. 1858, the Appellant applied to 
hy letter, for delivery of the twist, but the same havinu 
been claimed by Messrs, Gouger. Jenkins. & Co" 
who denied the Appellant’s right to it. they desired 

Ryan not to give it up to him, to which he assented, on 
being indemnified by Messrs, Jenkins, & Co 

against the Appellant’s claim. An action of trover was 
m consequence brought by the Appellant against 
Ryan in the Supreme Court at Calcutta, for the re- 
covery of the value of the twist. The Defendant 
pleaded two pleas, first not guilty, and second not 

posses.sed. The l>laintiff joined issue on those 
pleas. 

I he action was tried before the Chief Justice, 
Sir James Colvile and Sir Charles M. R. Jackson 
Among other witnesses examined on behalf of the 
Flaintiff was the Rlaintiff himself, Denonauth Sein 
and Cockshott. The facts above set forth were 
proved at the trial, and evidence was given of the 
nature ol the duties of a Dan, an. The Supreme 
Court louiul a veclict for the Plaintiff .,,1 the plea 
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of not guilty, and a verdict for the Defendant on 
the plea of not possessed, upon which judgment was 
entered up for the Defendant. 

The Plaintiff obtained a rule nistfor a new trial, on 
the grounds, first, that the verdict was against the 
evidence ; and secondly, that there had been a 
misdirection. 

After the argument upon the rule, Sir James 
Coivile^ on the 4th of March^ delivered the 

judgment of the Court, as follows: — “The only pleas 
are not guilty, and not possessed. If the second issue 
is established, there can be no doubt about the con- 
versation. Therefore, the only substantial question at 
the trial was, whether the Plaintiff had made out that 
right to the possession of the goods which entitled 
him to maintain the action. 'I'he goods were con- 
signed by the ship * Az/j'ora' to Messrs. Gouger^ 
Jenkms, & (?o., as factors, for sale, on the joint 
account of Messrs. Gouger & Stewart^ the former 
only of whom is a partner in Conger, Jenkins, & 
Company. The ^Aurora’ arrived in February, 1858, 
about the i8th of that month, Cockskoft, who then 
managed the business of Gouger, Jenkins, and Co., 
as the constituted attorney of the two partners, 
both of whom were absent and in Europe, delivered 
to Denonnnth Sein, the Banian of the firm, the bill 
of lading for the goods blank indorsed, but for the 
special purpose only of getting from the agents of 
the ship the usual delivery order, under which, in the 
ordinary course of business, the goods would have 
been landed and brought to the godowns of Gouger, 
Jenkins, & Co. Some delay took place in getting the 
delivery order, which was not written across the face 
of the bill of lading until the 22nd of February. 
The form of it. notwithstanding the blank indorse- 
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ment, is, ‘ Deliver to Goutrer, yenkins^ & Co.' And 
there was evidence that it is according to the usual 
course of business here, though neither the necessity 
nor the prudence of the custom is apparent, to send 
bills of lading, when delivery orders are required, 
with the blank indorsement of the holders. In the 
meantime, and on the 19th of February, Deuonauth 
Sein represenietl to Cockshoft that he had found 
purchasers for the seventy-five bales of twist; and 
thereupon the usual contract of sale with Doorgaper- 
saud and others, was entered in the sale-book of 
Messrs. Gouger, Jenkins, & C o., but by accident or 
design (a circumstance which seems to have occurred 
on other occasions) was not signed by Doorgapersazid, 
the declared purchaser. It however bears the initials 
of Cockshott in token of his approval of it. On 
that contract, Messrs. Ganger, Jenkins, & Co,, appear 
to be the vendors of the goods, and the price is 
made payable on deliv<*ry from their godozvns to the 
purchaser, who undertakes to clear away and settle 
for the goods within forty-one days after the date 
of the contract. It will now he convenient to state 
what, in our judgment, has been proved in the action 
touching the functions and powers of the Banian in 
relation to the firm of Gouger, Jenkins, & Co., parti, 
cularly with reference to this transaction. It is 
necessary to consider the evidence in this particular 

case, because, as we have had occasion to remark 
in other cases, although there may be a general 

similarity, there is by no means that uniformity in 

the relations of Banians with their employers, in 

this city, which would justify us in assuming any 
of the points in question as known usages of trade. 
In the present instance there seems to have been 
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no written agreement of Banianship ; but upon the 
parol evidence, the Court at the trial, inclining 
where they differed, rather to Messrs. Jenkins and 
Coclishott than to Denonauth Sein^ who was a witness 
open to great suspicion, came to a very clear con- 
clusion that the relations of Gouger^ Jenkins^ &Co,, 
and Denonauth Sein, might fairly be described as 
follows : — It was the duty of Denonauth Sein, as 
Bania^i, to find purchasers for goods imported by 
the house ; when found they were brought by him 
to the partners, or other European manager, 

Cockshoft, of the house, and if the bargain 
approved of, a formal and written contract, 
that which has been put in evidence, was entered 
in the sale-book ; Gouger^ Jenkins^ & Co., invari- 
ably appearing on the face of it as the sellers. 

This contract, in the proper and ordinary course 
of business, would be signed by the purchaser, 
though that ceremony seems, in this and in 

other instances, from carelessness or other cause, 
occasionally to have been omitted. The approval of 
the contract was intimated by affixing the initials 
of the partner or manager, in the present instance 
of Cockshott. The delivery would generally be 
from the godou'ns of Messrs. Gouger, Jenkiris, & 
Co., though, for the convenience of both, or either 
party, it might sometimes be made from the ship's 
side ; and after the execution of the contract and 
its approval by this employers, the Banian would 

have an implied authority, without further refer- 
ence to them, to make delivery, pursuant to the 
terms of the contract, but not otherwise, to the 
purchaser. The Barnaul, however, was not merely 


an agent or servant with these duties and 


po^^ 


’ers, 
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Upon all sales he received a dustoorie, or commis- 
sion, payable by the purchaser; and for this, as 
for a del credere commission, he guaranteed the 
acceptance of the goods and the payment of the 
price by the purchaser. By reason of this gua- 
rantee he became liable, when the time fixed by 
the contract for taking delivery had expired, or at 
the end of the month within which that time fell, 
to be charged in account with the price of the goods 
sold ; and if he were so charged, any rights which 
the vendors had against the defaulting purchaser 
would, if exercised at all, be exercised for his benefit. 
He had also a general authority to receive payment 
according to the terms of the contract ; and if he 
received payment before he was so chargeable in 
account, it would seem that he got what benefit 
might arise from the intermediate use of the money. 
Hence arose a running account between him and 
the house, in which he was debited with all the 
proceeds of goods sold with which he had become 
chargeable as above-mentioned, and was credited 
with the value of goods purchased on this credit 
for the house in the bazaar, and with his other 
disbursements, if any, on account of the house It 
IS proved that, at the date of the transaction' in 
question, Denonauth Sein was largely indebted on 
the balance of this account. It is not proved that 
he was ever in advance to the house. Inasmuch 
however, as some of the arguments which have been 
most strongly urged against the verdict are founded 
on this course of dealing, it is necessary to state 
positively, as one of our conclusions of fact that 
the hou.se never looked or intended to look ’exclu 
sively to the liability and credit of the Banian or 
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to abandon, so far as they might be necessary for 
its own protection, any remedies which it might 
have under the contract against the purchasers, or 

give them 

way of lien upon the goods. We come to this 
conclusion, not merely because we think that the 
positive testimony of Messrs. Jenkins and Cockshott 
is more worthy of credit than the loose evidence 
of Denonauth Sein and the ^ Plaintiff on this point, 
but also because the former seems to us to be 
consistent with and confirmed by the written con- 
tracts in the sale-book, and the whole course of 
dealing evidenced by them. If, then, our view of 
the evidence is correct, it follows that the powers 
and duties of Denonauth Sein, between him and 
his employers, with reference to these goods, after 
he received the Hill of lading, were, before the 
contract witli Doorgapersaud to get the goods landed 
and brought to the godown of Gouger, Jenkins, & 
Co., and after tlie approval of that contract, to 
deliver the goods on payment of the price, pursuant 
to the contract, but until such delivery to keep them 
in the godou'ns of Gouger^ Jenkins, & Co., or other- 
wise in their actual or constructive possession. The 
pledge under which the Plaintiff claims title took 
place after the approval of the contract, and, there- 
fore, whilst Denonauth'^ authority was of the latter 
description. He seems, some short time before, to 
have confided to the Plaintiff that he was in want 
of money, and to have come to some general under- 
standing with him concerning advances upon the 
pledge of goods ; but it does not, I think, very 
clearly appear that more than a transaction of this 
kind actually took place between them. The Plaintiff 



any security which the law might 
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And Denonau-fh Sein do not altogether agree in their 
evidence as to the preparation of the instrument of 
pledge, of the minor details of the negotiations 
which led to it. Biit it is clear that, on the 24th 
of February, Denonauth Sein handed the bill of lad- 
ing to the Plaintiff, signed the instrument of pledge, 
and received, by cheque on the Bank of Bengal, 
Rs. 19,600, being the sum for which he pledged the 
goods, less Rs. 400 retained by way of discount. 
The letter of pledge is altogether silent about Door- 
gapersaud and the previous sale to him. It is, on the 
face of it, a pledge by the Banian, for his own 
purposes, of goods imported by his principals: but 
It IS abundantly clear, on the evidence of the Plaintiff 
himself, that before he advanced his money he 
had been informed that Ganger, Jenkins, Si Co. had 
sold these goods to Doorgapersaud, who had not 
paid the price of them, and was not entitled to the 
delivery of any for which he had not paid. The 
assent of Doorgapersaud to the transaction has been 
urged as an argument in the Plaintiff’s favour ; but 
it is obvious that the transaction has none of the 
essential elements of a subcontract by Doorgapersaud, 
in order to raise and pay the price of the goods! 
The advance is less than the whole price ; thl* de- 
posit is of the whole parcel of goods ; the loan is to 
Denonauth Sein -. he incurs a personal liability on 
his note of hand for it ; the charges and risk of 
landing and the cost of storing the goods are to 
fall on him. The pledge imports no liability on the 
part of Doorgapersaud. He has nothing to do with 
It, except that he retains the right of clearing the 
goods as he can pay for them, and of converting 
the Plaintiff’s lien on the goods into one on their 
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proceeds. Upon this state of facts, the Plaintiff ■ at 
the trial rested his title (nor do we see how'he could 
do otherwise) upon the last Factors Act, the 5th & 
6th Vict. c. 39, extended to this country by Act No. 
XX. of 1844. The evidence, however, involved a 
question which, if decided in favour of the Defendant, 
would, it was urged, deprive the Plaintiff of the 
protection of the Factors Act, even though he were 
otherwise entitled to it. It .was insisted that there 
WciS evidence from which the Court might conclude 
that the alleged contract with Door^apersaud was a 
mere fraudulent contrivance of the Bettzitin, in order 
to gain dominion over the goods; and, therefore, thit 
upon the authority of Kingsford v. Merry (26 
L. J. Exch. 83), and Higgons v. Burton, (26 L. J. 
Exch. 34 ^)i pledge of Denonantk Sein could not 
give a title even to a bond fide pledgee. This 
question we decided at the trial in favour of the 
Plaintiff, not because we had or have a very confi- 
dent opinion that the sale to Doorgapersand was a 
real bond fide transaction, but because we thought 
that it lay upon the Defendant to impeach it by 
calling Doorgapersand^ of whom both sides seemed to 
be afraid, and that we could not, in the absence of 
direct evidence, and on mere suspicion, presume that 
the alleged contract, which Cockshott and the Plaintiff 
had both at one time treated as valid, was a mere 
fraudulent pretence. The other questions considered 
at the trial were, first, whether Denonantk Sein was 
an agent, entrusted with the possession of the goods, 
or the document of title to them (the bill of lading), 
within the meaning of the Act ; secondly, whether 
it did not sufficiently appear on the whole evidencej 
that the particular transaction was, by force of the 
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third section, excluded from the protection of the Act. 

‘he burthen of proof lay on 
he Plaintiff; on the second, it lay on the Defendant. 

Upon the first of these questions, it appeared to us that 
Denonauth Setn was something more than a mere 
servant, or one of that class of agents which, in Wood 

V. (6 Hare, rgi), was held not to be within 

the scope of the last Factors Act ; that he was a mer- 
cantile agent, though with powers far short of those 
of a general agent or factor for sale. VVe thought 
further, being such an agent, and entrusted, though 

for a special purpose, with the bill of lading, blank 

indorsed, he mio-ht in ^* 1 . 

, ’ in certain circumstances, have 

made a pledge of the goods, which would have been 

TaTe'^oT th ^ appeared, on the 

face of the document and otherwise, that he held it 

only as agent for Gouges, Jenkln,, & Co. ; whether 

we went too far in this it is unnecessary on this ruL 

If ih '"“hi" the proviso 

of the third section. We thought that the sale to 

Doorgapersaud (treating it as a real contract), and the 

communication of that sale to the Plaintiff before h" 

advanced his money, put the Plaintiff into an entirely 

sto he might have 

stood had there been no such sale, or had he been 

gnorant of it. In the first place, it entirelv negatived 

ca'lls'^fr ‘hi"®'^ "'hich generally 

calls for the application of the Act. namely, a general 

agency involving a power to sell, and, theLfore^ndT 

he provisions of the Act. a power to pledge, unless 

he non.e.x.stence of the latter power was made known 

that I knew 

that It Dconauth Sen, ever had a power to sell these 
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goods, that power had been expended by the sale ; and ’ 
he knew more, he knew that the sale had been made, 
not by Denonauth Sein, but by and in the name of 
his principals, and that Deiionanth Sein never had had 
the unqualihed power of a factor for sale. He must 
be taken on his own evidence to have known further, 
that l1h‘ goods had not been paid for ; that Door- 
^apersaud was not entitled to delivery or possession of 
them, except upon payment ; and that the agency of 
Denonauth Sein was limited to the retention of the 
goods on behalf of Gougei\ yenkins, & Co., until pay- 
ment pursuant to the contract, whatever it might be, 
and to delivery upon such payment being made to him 
as agent of the seller. Yet, with the knowledge that 
the interest of Gouger, yenkins, & Co. in the goods, 
was simply that of unpaid vendors, and that the 
possession of Denonauth Sein, actual or constructive, 
was attributed to that interest, and could not extend 
beyond it : he takes from Denonauth Sein, a pledge 
which might, as in fact it did, injuriously affect the 
position and interest of his principals, and, in the event 
of his insolvency, which happened, deprive them of 
the price of their goods, contrary to the known course 
of dealintr between Merchants and their Banians-. 
The case rnierht he stronger if the Plaintiff were fixed 
with knowledge of the terms of the written contract, 
and, in an ordinary case, we should have held that, by 
what he knew, he was so put upon an inquiry into 
those terms as to be fixed with constructive notice of 
them. But, inasmuch as the Factors Act proceeds 
very much upon the principle of ‘ no questions 
asked ' (a principle which may have been wisely 
introduced so far into commercial transactions, but 
which is certainly not found to be conducive to 


ON APPEAL FHOM I'HE EAST INDIES. 

honesty and fair dealing in the general concerns of 
mankind), we will not push the knowledge of the 
PlaintifiP, actual or constructive, to this extent. It 
seems to us, however, that upon his own admissions 
of what he knew, the Court at the trial, rightly came 
to the conclusion that the circumstances were such as 
that a reasonable man, and a man of business, ap- 
plying his understanding to them, would certainly 
know that Denonauth Sein had not authority to make 
the pledge, if not also that he was acting maid fide in 
respect thereof, against his principals. Some ex- 

ception was taken, on the argument of tlie rule to 
this application of Lord Tenterden's ruling, in £vans v. 
Trueman (i Mood. & Rob. lo), which, it was said, was 
a case that arose under the earlier Statute, the 6th 
Geo. IV. c. 94. But it is to be observed that the 
ruling, modified as we have modified it, is adopted 

by Lord St. Leo?iards in his celebrated judgment in 
Navulshaw v. ISrownrig^ (2 L)e G. Mac. dc (ior. 452), 
as a proper mode of leaving to the jury the question 
of notice, under the 5th & 0 th IGct. c. 39. It re- 

mains to consider a few of the ol)jections, which on 
the rule have been urged to the finding of the Court, 
and have not already been incidentally noticed. It 

has been urged strongly that, inasmuch as Rs. 19,600, 

were actually advanced and paid, there would not be 
maid Jides. But an actual advance cannot be con- 
clusive of the question of bond fides \ since, if so, 
there would be no necessity e.xpressly to require bond 
fides on the part of the pledgee, by the third section 
of an Act which professes only to protect transactions 
in which money has been actually advanced. Again, 
bond fides in the pledgee is not alone sufficient. k 
is necessary that there should also be (see JVavu/s/ia7u 
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Brownrigg, Y>. 450) “no notice that the agent is 

making the contract, either maid jide or beyond his 
authority.’' Again, it is said, there was no evidence 
of a lien on the goods. If this is meant of the ex- 
istence of a vendor's lien under the contract, it is 
contradicted by the contract itself. But it is argued 
that the lien was waived by allowing Denonaulh Sein 
to deliver without further consent from his principals. 
His authority, however, was only to deliver upon 
payment of the price. The lien would not the less » 
subsist, even if he had been entrusted with the 
possession of the goods, since he can only have been 
entrusted with them in order to work out that lien 
for his principals, to whom it belonged. Had the 
goods been brought into their godowns^ as in the 
ordinary course of business they ought to have been, 
he would not have had the possession of them ; he 
would have had merely the power of taking them out 
of those godownSy and delivering them as paid for. 
Then, it is said, the Plaintiff had no notice of any 
such lien. But surely this is a fallacy. He knew 
that Devofiavth Sein held the goods only as agent 
for Gougef\ yeakins, & Co., and that they had been sold 
to Doorgapersaud , who was not entitled to receive 
them until he had paid for them. This pledge, if 
a pledge of anything, was of the vendor’s interest in 
the goods, that is, of the lien, until payment and 
delivery to Doorgapersaud, and of the proceeds after- 
wards. Again, it is argued that the lien was waived 
either by reason of the course of dealing between the 
house and the Banian, or by reason of the admission 
of Cockshoft, touching the application of Rs. 10,000, 
part of the sum advanced by the Plaintiff. Now, one 
does not sec how the lien could be waived except in 
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favour of the purchaser, and it is clear tliat, at the 
time of the pledge, Doorgapersaud neither was, nor 
represented himself to be, entitled to the possession of 
the goods. [f it be meant that the lien was transferred 
to Denonauth Sein, the answer is that it was trans- 
ferred to him only as agent, and for the benefit of his 
employers. The right to charge the Banian in 
account, under his guarantee, does not seem to us to 
affect this question, for that right could not accrue 
until the expiration of the forty days fixed for taking 
delivery, at which time either the contract must have 
been performed by delivery on the one hand and pay- 
ment through the Banian and agent on the other, or 
the purchaser must have failed in the performance of 
the contract. .And, in the particular case, the right 
was never exercised. Again, nothing in our judg- 
ment turns upon the expression of Cockshott, of 
which much more has been made on the rule than 
was made- at the trial, in his examination de bene esse, 
to the effect that when the account put in was 
acknowledged, he knew that Rs, 10,000 of the money 
had been applied in purchase of the Bills of the 
Oriental Bank. I he time when the account was 

acknowledged is not stated, but it was obviously later 
than that at which the account was made out ; still 
later than that at which the bill became due. The 
case as to the Rs. 10,000, is simply this : — Denonattf/i 
Sein, when bound to lay out that sum for his prin- 
cipals out of other moneys due from him, obtains 
that and more by means of an unauthorized and 
fraudulent pledge of these goods. The result to his 
principals is the same. If the pledge avails against 
them, they, to the extent of it, have been defrauded 
of the price of their goods, whether any part of the 
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money went to reduce the balance due from the 
Banian on other transactions, or not. Lastly, on this 
question of lien, the Plaintiff’s Counsel invoked the 
doctrine of Beardman v. Sill (i Camp. 410 n.), and 
argued that the Defendent, not having set up a claim 
of lien originally, but having contended that the sale 
was a fiction, could not afterwards insists upon it. 
But there is no room here for the application of that 
doctrine. The Defendant does not now rest the 
defence as upon a subsisting lien. The lien was a 
circumstance which, if the contract was real, existed 
at the time of the pledge. When Doorgapersaud re- 
pudiated, or failed to complete his contract, the 
Defendant’s property in the goods revested. He is 
precluded from resisting the Plaintiff’s title under 
the Factors Act, by insisting on any circumstance 
found by the Court to have existed at the time of the 
pledge. We have already incidentally dealt with the 
arguments which treats the transaction as a pledge by 
or with the concurrence of the purchaser in order to 
raise the price of the goods. Upon the w'hole, then, 
no ground has been laid before us which induces us 
to disturb the verdict for the Defendant ; and I need 
not say that it is a great satisfaction to Mr. Justice 
Jackson and myself, who alone tried the cause at Nisi 
PriuSy that the rule has been argued before a full 
Court, and that we are supported in our view of the 
case by Mr. Justice IVells, whose only doubt is, 
whether upon the evidence, Denonauth Sein was an 
agent entrusted with the bill of lading within the 
meaning of the Act. That question, however, we 
have treated as not open on this rule.” 

The appeal was from this judgment. 

After the admittance of the appeal, Ryan died, 
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whereby the appeal became abated. Letters of ad- 
ministration with the Will annexed of Ryan were 
granted by the Ecclesiastical side of the Supreme 
Court at Calcutta to the Respondent, the Adminis- 
trator-General of Bengal. 

The Appellant now moved to revive tlie appeal 
against the Administrator-General, as the legal per- 
sonal representative of Ryan. 
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1861.* 



Mr. W. Field, appeared in support of the 
application. 

By an Order in Council it was directed that the 
appeal be revived against the Administrator-General 
of Bengal for the time being, and that the appeal 
be put in the same plight and condition as it was 
before the death of Ryan. 

The appeal, being thus revived, came on for hearing. 

Mr. Bovin, Q. C., and Mr. IV. Field, for the 
Appellant. 

Our contention is, that Denonauth Sein had au- 
thority from Goiiger, Jenkins, & Co. to pledge the 
bill of lading and goods. He was the Banian, or 
agent of the firm, exercising powers similar to a 
factor in this country, and entrusted by his firm with 
the bill of lading in blank, and his act comes within 
the meaning of the first section of the Factors Act, 5th 
& 6th Viet. c. 39, which Statute was extended to India 
by the Act of the Indian Legislature, No. XX. of 1844, 


Present: Members of the JitiUcial Committee ,— Right 

Hon. Lord Kingsdown, the Right Hon. the Lord Justice Knight 

Bruce, the Right Hon. Sir Edward Ryan, and the Right Hon. 
the Lord Justice Turner. 

— The Riglit Hon. Sir Lawrence Peel. 
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and the pledge was valid within that section, and did 
not fall within the third section of the Statute. The 
evidence does not establish ma/d fides on the part of 
Denonauth Sein, the transfer of the bill of lading is 
not disputed, neither is any objection taken that full 
value was not given, nor that the Appellant had notice 
of any want of authority, or fnald fides on his part 
which is necessary to bring the case within the third 
section. How, then, can it be treated as a fraud? 
The true rule is to be found in Evans v. T rueman {a). 
That case arose under the Statute, 4th Geo. IV. c. 83, 
and Lord Tenterden, referring to the Statute 6th G^i?. 
I\ . c. 94, says, “The expression in the Statute is, 
that a party is to be entitled to its protection if he 
shall not have notice by the documents, or otherwise, 
that the pledger was not the actual and bond fide 
owner of the goods pledged ; a person may have 
knowledge of a fact either by direct communication, 
or by being aware of circumstances which must lead 
a reasonable man, applying his mind to them, and 
judging from them, to the conclusion that the fact is 
so : knowledge acquired in either of these ways is 
enough, I think, to exclude a party from the 

benefit of the provisions of this Statute : slight sus- 
picion, I think, will not.’’ The principles are 
recognized by Lord St. Leonards in Navulshaw v. 
Brownrigg [b), which case turned upon the Statute, 
5th & 6th y/ct. c. 39, the Statute in question : there 
his Lordship, referring to Evans v. Trtieman, observes, 
“It is necessary, therefore, even according to this 
case, to fix a man with knowledge of the want^ of 
authority, in order to take from him the benefit of the 
Statute.” The same rule prevails with respect to 

s • 

1 Mood, d: Rob., lo. (^) 2 De' G. Mac. & Gor., 452, 
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Bills of Exchange, Backhouse v. Harrison (a), 
Goodman v. Har7'ejy (6). The Bank of Bengal v 
Rada kisser Milter (c). Wilkins v. fadis (d). Gross 
negligence may, it is true, be evidence of maid fdes. 
Raphael v. The Bank of England (e)._[The Lord 
Justice Knight Brucf : Is there here anything but a 
question of f.act ? You accept the case of 

V. Br07vnrigg as law, and that case the Judges in 
the Court below relied upon In their judgment 
against you.] Denonauth Sein was a Banian and acted 
for other persons, as well as the firm of Conger & Co., 
and was subject to a monthly account with his prin- 
cipals, therefore, independently of the Act, he had 
power to pledge the bill of lading, as it was within 
the general scope of his authority, Prescott v. Flinn 
(/), Story on Agency, sec. 26. It may be urged that 
Ihe evidence of usage as respects this' last position 
IS not strong, but one or two instances of usacre 
.-s enough. Holt’s Nisi Prius Rep., p. 270. Moi^- 
over. It must be taken that the pledge of the bill of 
lading by Denonanth Sein with the Appellant was 
ratified by Conger. Jenkins. & Co. That firm ac- 
cept^ the Rs. lo.ooo, part of the Rs. iq.fioo received 

hy Benonanth Sein with knowledge of the manner in 
which the money was procured. 

The Solicitor-General (Sir B. Palmer), Mr. 
Leith, and Mr. Honyman. for the Respondent. 
The Court below upon the evidence rightly held that 

the ca.se came within the third section of'the Factors 

Act for India, No. XX. of ,844, u-liich prevents the 

hO .. bHi n. X. A,U„,. ,o„S. ^ 

. 1 Moores ,ul. A,,,,. Cases, ^ 

(A .7 ( . Hen. Re,,, m,. ( G 0 Hine,,„ , ,, 
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Appellant acquiring any title to the goods sued for. 
Denonauth Sein was not an agent entrusted with the bill 
of lading within the true meaning of that Act. The 
evidence establishes the fact, that he never was autho- 
rized by Messrs. Gotigery JenkinSy & Co., to pledge the 
bill of lading in question. The whole question depends 
upon evident which has been sifted and rightly 
applied by the Court below. It cannot be urged with 
any success, that because Denonauth Sein was indebted 
to his principals and paid in the sum of Rs 10,000, 
to their account, that it amounted to a ratification of 
his act of pledging, which we submit was maid Jides. 

Their Lordships’ judgment was reserved, and now 
pronounced by 

The Lord Justice Knight Bruce : 



2tSt-D4 

1861. 



This was an action of trover, brought in the 
Supreme Court at Calcuttay to recover the value of 
certain bales of twist. The pleas were, not guilty 
and not possessed. The original Defendant was 
one Ryany Master of the ship ^'Aurora '' — he is 
now deceased — and represented by the nominal 
Defendant ; but as the action was defended on the 
indemnity of Messrs. Gouger^ JenhinSy & Co., Mer- 
chants at Calcuttay it will be convenient to treat them 
as the Respondents. The case was tried before the 
then Chief Justice, Sir James W. Colvile, and Sir 
Charles M. Jackson \ they found a verdict for the 
Defendants, and subsequently discharged a rule for 
a new trial which had been applied for on the 
grounds of misdirection, and of the verdict being 
against the evidence. Judgment was entered up, 
and against this verdict and judgment the present 

appeal has been brought. 
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The undisputed facts of the case are substantially 
as follows I’-^The goods in question were shipped in 

London by Alfred Gouger on behalf of himself and a 

* 

Mr. Stewart, and consigned to Messrs. Gouger, Jenkins, 
& Co. ; the bill of lading was forwarded to them. 
At the time of the arrival neither Gouger ,nor Jenkins 
was at Calcutta, and the business of their firm was 
being carried on by James Tobin Cockshotf, under a 
power of attorney. The firm had been in the habit 
of employing a Banian of the name of Denonauth 
Sein\ to this man Cockshott gave the bill of lading 
indorsed in blank, for the purpose of procuring a 
delivery order, and the delivery of the goods to the 
firm ; but it was also part of the ordinary employ- 
ment of Denonauth Sein, which applied to the pre- 
sent transaction, to procure a purchaser, and when he 
had so done, he was to report the name of the buyer 
and the terms to his principals .for their assent to the 
contract. If they agreed, their initials were written 
upon it, which being done the Banian had authority 
to deliver the goods to the purchaser and receive the 
price. Between the Banian and his principals there 
was an account current, which was balanced at the 
end of the month ; he was then debited for the con- 
tract price of the goods sold, and credited for the 
sums which he paid to the house; he received his 
** dustoree,” or commission, from the purchaser. 

In the present case he contracted for the sale of 
the goods to one Doorgapersaud, and by the terms 
of the contract the goods were to be cleared away 
and settled for within forty-one days after landing 
days, from the date of the contract, the 19th of Beh- 
ruary, 1848. To this contract Cockshott assented, and 
aftixed his initials, and thenceforward Denonauth 
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Sein became entrusted, as between himself and his 
employers, with the bill of lading for the purpose of 
delivering the goods on the terms of the contract'; 
they were by these terms made deliverable on pay- 
ment in cash. 

In this state of things, Denonauth Sein and Door’‘ 
gapersaud went to the Appellant, a Banker and moneys 
lender. According to the evidence, they represented 
to him that the latter had made a contract for the 
twist, and Denonauth Sein produced the bill of lading ; 
it was stated that Doorgapersaud could not pay the 
whole amount, between Rs. 23,000 and Rs. 24,000, in 
one sum, and that they (the two) wanted an advance. 

It was finally arranged that the Appellant should 
advance to Denonauth Sein^ Rs. 20,000 less Rs. 400, 
deducted for discount. Denonauth Sein gave him 
his own promissory note for the amount, and signed 
a letter prepared by him, which stated the fact of 
the delivery to him of the bill of lading, and gave 
him authority to sell for his own benefit the goods 
in case of non-payment within one month and a - 
half, refunding any excess that might remain after 
deducting the principal and interest, and other 
(barges, and making Denonauth Sein liable to him 
for any deficiency on the sale. Upon the authority 
of this instrument the delivery of the goods was 
demanded by the Appellant, and refused upon the 
indemnity of the Respondents ; and the present 
action brought. 

It is stated that Rs. 23,600 were paid to Denonauth 
Sein, and of these he paid Rs. 10,000 to the Oriental 
Bank on account of tlie Respondents, in obedience to 
a previous order, and had credit from them for the 
amount in the account current between them, in 
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which he was at the time, and still remains, largely 
indebted to them in respect of previous sales and 
other transactions on their behalf. 

Upon the trial some evidence was given as to the 
nature of Denonauth Sein' s employment, and the cha- 
racter and extent of his agency. The Court found 
that he received the bill of lading for the especial 
purpose of getting delivery of the goods, and that 
before the delivery order given, but after the receipt 
of the bill of lading, he informed his employers of the 
sale, and that they approved of the purchaser ; that 
he was not strictly a Factor, but more than a mere 
servant — an agent to find purchasers, and, under 
some circumstances, to guarantee the payment ; that 
the bill of lading was allowed by Cockshott to remain 
in his hands to obtain delivery of the goods, and that 
he had full authority to give delivery to purchasers 011 
payment of the price; that he was, in the transaction 
in question, an agent within the meaning of the last 
Factors Act; that it must be taken on the evidence 
that the contract of sale with L)oorgapersaud was not 
fraudulent ; and that the only question remaining 
was, whether the pledge to the Appellant was pro- 
tected by that Act — as to which the Court thought 
that the facts raised the inference that there was mahi 
fides on the part of Denonauth Sein in dealing as he 
had done with the goods, and that the Appellant had 
notice that the pledge was without authority from 
the Respondents, and not bond fide. They, therefore, 
held that the transaction did not come within the 

protection of the Factors Act, and that the verdict 
must be for the Respondents. 

On this finding the rule was obtained which we 
have stated above, and, after argument, discharged, 
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upon the grounds staged in a very able and le^rAed 
judgnient delivered by Sir JarH^s W, Golvilei fhef 
correctness of which their Lordships ate how tO" 
consider. In doing sO it may be convertient, in the 
first placey to dispose of the questioh of a misdirec-- 
tion ; and this they will do very shottly ; for it seems 
to them that there is not the slightest ground for 
this part of the rule. 

The question which the learned Judges made the 
cardinal one in the case, was^ whether the circum- 
stances were such as that a reasonable hian, and a 
man of business, applying his Understanding to them, 
would certainly know that Dendtiauih Sein had not 
authority to make the pledge, if hot, also, that he 
was acting maid Jide in respect thereof against his 
principals. 

This is precisely the way in which the question 

was put to the jury in a case under the first 

Factors Act, 6th Geo. IV., c. 94, Evans v. Truethan 

(i Moo. & R. 10); and this Was unquestioned at 

the time, though the case came before the Coutt 

on another point; this rtiode bf leaving to the jury 

the question of notice waS approved of by Lord St» 

Leonards, in Naviilshaw v. Brownrigg (2 De G. 

Mac. & Gor., 452), as a proper mode under the last 

Factors Act, 5th & 6th Viet., c. 39; on which, in 

substance, the present case depends. And their 

Lordships entirely concur in the principle established 

^ • 

by these authorities. The question so put gives full 
effect, on the one hand, to the large words of the first 
section of the Act, and effectuates the object of pro- 
tecting pledges and exchanges of securities made 
baud, Jide by agents entrusted with th^ni, in consi- 
deration of advances made in respect thereof; and, 
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on the other hand, it gives proper, and no more than 
proper, effect to the third section, which limits such 
protection to loans, advances, and exchanges made 
bond fide, and without notice, either that the agent 
making them has not authority to make the same, 
or IS acting maid fide in respect thereof against the 
owner of the goods represented by the document 
pledged. It makes the decision depend not at all 
on mere suspicion, on the want of inquiry or of 
reasonable caution in the party advancing on the 
pledge, nor yet on the mere want of good faith in 
the agent, of which the party advancing is ignorant : 
all these, and such matters as these, which are in 
themselves inconclusive, and tend to embarrass the 
dealing with negotiable instruments, may be evi- 
dence; but the Tribunal deciding the issue, whether 
the jury, or, as there, the Judges acting as a jury, 
must, in order to bring the case within the third, 
and take it out of the tirst section, categorically find 
the facts of want of good faith, and of notice to the 
lender of want of authority in the agent, or that he is 
acting ma.ld fide in the transaction against his prin- 
cipal. The Statute is silent as to the grounds on 
which the conclusion is to be arrived at ; that is left 
to the ordinary principles of evidence. But, where 
the fact IS so found, it would be as much against 
mere honesty as against the interests of commerce 
properly considered, to afford any protection to the 

transaction. This objection, therefore, to the jude*. 
inent entirely fails. ^ ^ 

It remains to consider whether the verdict was 
against the evidence, and in doing so it will be neces- 
sary to introduce some additional facts, which did 
not (iiul their place in the previous suininary. 
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Upon a careful consideration of all the circum- 
stances, and after attention given to the arguments 
of the Appellants Counsel, their Lordships are 
of opinion, that the Judges below have drawn the 
only right conclusion, that to which their Lordships 
would have been themselves led, and that the Court 
has shown great caution in not pressing its inferences 
as far, perhaps, against the Appellant as in strict 
justice might have been warranted. 

The Judges say, that w’here there was a conflict of 
testimony betw'een the Appellant and Denonauth Sein 
on the one hand, and Jenkins and Cockskott on the 
other, they had been disposed to credit the latter rather 
than the former. Now, it being assumed that Deno- 
nauth Sein was an agent entrusted with the document 
of title to the goods, so as; to bring the case within 
the first section of the Statute, the advance which the 
Appellant made will still not be protected unless made 
bond fidCj and without notice that the agent making the 
contract had not authority to make the same, or was 
acting 77 iald Jidc against the owmer. The Appellant 
must in the first place have acted bond fide in rnaking 
the advance ; and, secondly, he must have been with- 
out notice of want of authority in the agent; or, 
thirdly, of the mala fides in him against the owner. 
It appears to their Lordships that the evidence esta- 
blished all these three propositions. 

As to the first, they . assume that the Appellant 
really advanced the large sum of Rs. 19,600, but 
this alone will not establish his bona fides \ he did 
so on advantageous terms to himself (whose business 
it w^as to lend money), in respect of the rate of 
discount and interest, and of perfect security, if the 
transaction should remain unimpcached. But beyond 
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this it was essential to his dona Jides that he should 
believe the representations of Deno^iauth Sein and 
Doorgapersaud \ and if he believed these, he must have 
believed also that the goods were actually sold to the 
latter, and were to be cleared and settled for in forty- 
one days : yet the terms of his advance were that he 
might, when he pleased, remove the goods at the cost 
of Denonauth Sein to his own godowns, and at the end 
of a month and fifteen days sell them, if the advance 
were not then repaid with all charges. Now', he says, 
he did not come to this agreement without cautiously 
inquiring as to the power under which Cockshott, the 
apparent principal for the time being of Denonauth 
Sein, was said to be acting, and that he went to Cock- 
shott for the purpose of seeing it, and did so. If he 
had been acting bond Jide towards Cockshott, it seems 
to us that, exercising this somew'hat superabundant 
caution as to the power, it is incredible that when in 
Cochshott's presence he should have made no inquiry 
or communication respecting this particular trans- 
action , yet their Lordships think it perfectly clear 
upon the evidence that he did not. When it i's con- 
sidered how conclusive that communication, one w'ay 
or the other, would have been, they cannot doubt 
that it would have been made by any one about to 
enter into such a transaction bond Jide, nor that it 
would have been stated, if it had been made ; but 
neither does the Appellant affirm it in his evidence 
nor was Cockshott cross-examined to it ; and he 
having been examined on interrogatories before the 
trial, and not being at the trial, his dlence on the sub- 
ject is entirely consistent with the same conclusion. 

If the transaction had been bond Jidc on the part of 
the Appellant, the communication, as we have said, 
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would nafturatly have been made, but if it were fn^id 
jide^ it certainly would not;; because it must bav^ 
been known that it would put an end to the trans- 
action at once, and that Denona’uth Sein would not 
have been allowed to pledge goods which were. already 
under contract of sale. This circumstance however, 
strong as it is, does not stand alone. Denonautk Sein 
comes to :the Appellant, not armed with all the docu- 
ments which are stated to be msually in the hands pf 
an agent authorised to pledge, and without excuse for 
their absence ; and he comes, too, as an agent’ .whp 
has already confessedly exhausted his authority in 
■respect of the goods, by , the contract which he ;has 
made for the sale of them, and who seeks to pledge 
them on terms inconsistent with the terms of that 
contract. The presence and implied assent df the 
purchaser, so far from lessening these difficulties, 
was of a nature only to increase the suspicions 

attaching’to the transaction. 

The evidence enables their Lordships to deal with 
the two remaining questions at the same time. Had 
the Appellant notice that Denonautk Sein was without 
authority to make the contract of pledge, or -that 
he was acting maid fide against his principals ? They 
think that the evidence warrants an answer in the 
affirmative as to both. First, it is clear that in 
Tact he had no authority express as to this transac- 
tion, or to be implied from any previous course of 
dealing; and if in truth he had been allowed to 
pledge more frequently, or with greater similarity of 
circumstances to those of the transaction in question 
than the evidence here discloses, there is nothing to 
show that the Appellant was aware of this, or acted 
on the credit of it. Secondly, it is clear that in fact 
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Denonauth Sei7t was acting maid towards his princi- 
pals ; the account current shows that he was largely 
indebted to them on the balance of prior transac- 
tions ; he was bound, in order to maintain his post 
and credit with them, to make a payment for them 
at that time, and he sought to do this fraudulently 
by raising money on their own goods, whit h he w'ould 
have to account for at a later period, and so fore- 
stalling the proceeds of them. 

But of course these facts, though necessary as a 
basis, are not in themselves sufficient, without notice 
of them to the Appellant. Whether he had such 
notice must be judged as any other question of fact. 
To adopt the question on which the Judges made 
their decision turn, were the circumstances such as 
that a reasonable man, and a man of business, apply- 
ing his understanding to them, would certainly know 
that Denonauth Sein had not authority lo make the 
pledge, or that he was acting 7uald fide \x\ respect 
thereof against his principals ? In answering this it 
must be remembered again that the Statute, though 
It insists on a conclusion, prescribes nothing as lo 
the nature of th<‘ evidence on which it is to be 
founded, or the manner in which the inquiry is to be 
conducted. The question must be dealt with as any 
other question of fact, by a due consideration of all 
the circumstances. Then it may he taken here as 
if Denonauth Sein had said, “ I am the Banian of the 
Respondents;! hold in my hand the bill of lading 
the goods consigned to them, but not delivered I 
have contracted to sell them to Door^uf^ersaud, who 
stands now beside me. My principals have sanc- 
tioned the sale, and he is to pay for them and clear 
them away in forty-one days. Now. I desire you to 
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advance me money on these goods ; T will give you 
my own promissory note for the amount, and I will 
deposit the bill of lading indorsed with you ; you 
may take the goods at my expense at once to your 

own godowns^ and if I do not repay you at a period 

exceeding the date at which he is to clear and -pay 

for them, you may sell them and pay yourself with 

Interest, and all charges ; and ■ meantime you may 
deduct a large discount from the sum advanced 
and this offer is accepted, after a visit to Cockshott 
to see his power of attorney, and not a word said 
upon it to him at the interview. 

The Appellant was a man of business ; he had been 
himself a Pariiaii ; he either knew much of Denonauth 
Sein and his dealings, or little- — if much, it is clear 
upon the evidence, and very material, that he had 
never known him, as agent of the Respondents, deal 
with their gfoods in a similar wav under similar cir- 
cumstances — if little, the more caution was necessary. 
He did apply his mind to the matter, for he required 
personal satisfaction as to C'oc/:s/iotPs power. What 
then must reasonable men, in turn applying their 
minds to these same circumstances, believe to have 
been the clear conviction in the Appellant’s mind, 
as to Denonauth Scin's authority or honesty? Their 
Lordships think that there is but one answer to 
this, that he must have felt perfectly certain that 
Denonauth Sein was acting without authority : if so, it 
is unnecessary to say whether with mala Jides^ though 
upon this they do not themselves entertain any 
doubt. 

It remains only to notice a circumstance not very 
strongly relied on by the Appellant’s Counsel, nor, 
perhaps, strictiv relevant to the issues in the cause, 
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but yut which it will be better to dispose ol. It 
appears tliat in the account current between the 
Respondents and Denonauth Sein for February, tlie 
month in which this transaction took place, the latter 
is credited with the sum of Rs. 10,000, paid to the 
Oriental Bank for the former. These Rs. 10,000 
have been taken, in the argument, and are so now, to 
have been a portion of the Rs. 19,600, advanced bv 
the Appellant. It was urged that the accepting tin- 

Rs. 10,000, with a knowledge how they were pro- 
cured (a fact which stands not quite clear upon the 

evidence), was a ratification of the dealing between 
the Appellant and Denonauth Se,n. I heir Lordships 
do not assent to this argument. The sale of the goods 
to Doorgapersaud not being to be completed until 

the month of March, would not come into the 
account between the Respondents and Denonauth Sein 
until the end of that month; and in the account 
then to be made up if it had been regularly com- 

pleted, he would have been debited with the price 
for which they had been sold and credited with the 
payment of that price to them. Meantime he being 

largely in their debt, and having been ordered to 
make a payment for them in respect of some prior 
dealings for them, had raised the money by this 
fraudulent pledge of their goods. Though he had so 
one, yet he was the principal debtor for this monev 
to the Appellant on his own promissory note, and if 
everything had gone to its regular end, the Re- 
spondents would have received nothing more from 
him than they were entitled to. They have now 
received much less. As the payment was actually- 
made to the Oriental Hank before it appeared in the 
account, and m pursuance of a previous order the 
Respondents could neither refuse to give Denonauth 
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Se/n credit for it, nor could they be called on to 
repay the money to the Appellant; any more than 
if, without the collateral security of the pledge, it 
had been advanced on the personal security only of 


Denonauth Sein. 1 heir conduct, therefore, does not 
amount to a ratification of the pledge. 

On all grounds, therefore, their Lordships will 
humbly advise Her Majesty that the judgment below 
should be affirmed, and the appeal dismissed with 


costs. 


The Queen 

v. 

JOYKISSEN MoOKERJEE * 


4th, sth, & 
l6th July, 
1862. 

On an ap- 
plication for 
leave to ap- 
peal from the 
aentenceofthe 
Suddey Nisa- 
mxit Adazulut 
(the chief na- 
tive criminal 
Court of ap- 
peal in Ben> 
gal), the Judi- 
cial Commit- 
tee, though of 
opinion that 
justice had 
not been done 


I HIS was a special petition for leave to appeal 
against the judgment of the Smidee Nizamut Adawlut^ 
(the native criminal Court of appeal in Bengal)^ 
affirming a conviction of the Petitioner, J^oykissen 
Mookerjee, by the Sessions Court of the Zillah Hooghly^ 
on the charge of knowingly and fraudulently uttering 

^ Present : Members of the yudicial Commi/tee , — The Right 
Hon. Lord Kings<lo\vn, the Right Hon. Dr. LiivShington, and tlie 
Right Hon. Sir John I'aylor Coleridge. 

— The Right Hon. Sir Lawreticc Peel, and the Right 
Hon. Sir Janies W Colvilo. 


in the Court below, declined to determine the question of the preroga- 
tive of the Crown to admit an appeal in a criminal matter, and to advise 
such admission, on the ground that such course might be detrimental to 
the general administration of criminal justice in Her Majesty’s Colonial 
and foreign possessions ; but suggested an application by the Petitioner 
to the executive atUhorities for relief, with an intimation of their Lord- 
ships’ opinion of the hardship and injustice of the particular case. 
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a forged and fabricated deed, and the sentence pro- 
nounced upon him of imprisonment for five years, 
with hard labour, the latter commutable for a fine 
of Rs. 10,000. 

The I'^etitioner, a prisoner in the jail at AUpore, in 
the Province of Bengal^ was a Hindoo inhabitant of 
Bengal^ and was committed with one Pitumber Bose 
on the 23rd o{ February, 1861, by Mr. J. Grant, a 
Magistrate of Serampore, for trial before the Sessions 
Court of the ^illah of Hooghly, upon the two fol- 
lowing counts or charges. First, for fraudulently 
and injuriously fabricating a written deed, an 

Izarah Pottah, dated i8th Assar, 1267, B. S. for 
one-third of JSIoklar, for ten years, at a yearly rent 
of Rs. 902, purporting to have been executed by 
jMeglall Bhur and Boololl Bhur for selves and co- 
shareholders of Pitutnber Bose ; and secondly, for 
knowingly and fraudulently uttering the above 
fabricated deed, by presenting it for registration at 
the Registrar's office, at Serampore. on the 2nd July 
I 860. 

The Sessions Court of Iloogkly, before which the 
Petitioner and Pitumber Hose were committed for 
trial, was established by Ben. Reg. IX. of 1793, 

entitled, “ A Regulation for re-enacting, with altera- 
tions and modifications, the Regulations passed by 
the Governor-General in Council on the 3rd Becem- 
ber, 1790, and subsequent dates, for the apprehen- 
sion and trial of persons charged with crimes or 
misdemeanors.” 

The trial of the Petitioner and Pitumber Bose upon 
the above charges, took place on the 30th of March, 
1861, and subsequent days, before J. Ullic, Esq., 
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the Additional Sessions Judge of Hooghly, and 
Moulvee Fyezooiiah, the then Mahomedan law officer 
of the Sessions Court of the ZUia/i Hooghly. 

It appeared from the statenients in the petition, 
that at the trial, the case for the prosecution upon 
the above charges having been opened, witnesses 
examined, and the whole evidence for the prosecution 
taken, when the Counsel for the prosecution applied 
to the presiding Judge to be allowed to amend the Re- 
cord, technically called “the calendar," by adding to 
it a count charging the Petitioner with having caused, 
or procured, the forgery of the Pottah in question, 
that the Judge thereupon sent the calendar to the 
committing Magistrate with an order directing him 
to amend the same by adding such a count, and 
to recommit the Petitioner for trial upon such addi- 
tional charge. That the Magistrate, in compliance 
with such order, amended the calendar by adding the 
following count, or charge, namely, “ for causing or 
procuring the forgery of the PottafP' above described, 
and returned the calendar so amended to the Court 
of the Sessions Judge. That during the interval 
between the lime of the calendar being sent to the 
Magistrate for amendment, and of its being returned 
to the Court of the Sessions Judge, the Petitioner 
remained in the Court of the Sessions Judge, the 
Petitioner never having been taken before the Magis- 
trate on such additional charge ; that neither pro- 
secutor nor any of his witnesses attended before the 
Magistrate to prefer such charge ; nor was the Peti- 
tioner himself examined before the Magistrate on 
such charge or called upon to answer the same ; 
nor was any opportunity given to him to produce 
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evidence before the Magistrate to rebut that charge; 
and that the Petitioner was not in fact committed for 
trial, or held to bail upon such charge, or in any 
manner charged or indicted thereon, save only 
by the addition thereof to the calendar during his 
absence, as before stated. That after the calendar with 
the additional count had been so returned to the 
Court of the Sessions Judge, the Petitioner was called 
upon to plead, and pleaded “ not guilty ” to all the 
counts of the amended calendar. And, that after the 
Petitioner had so pleaded, no further witnesses were 
examined for the prosecution, but the Petitioner and 
Pitumher Bose were allowed to proceed to examine 
their witnesses and to put in their written defence, to 
which the Counsel for the prosecution replied: and 
that on the 4th of May, i86t. the Mahomedan law 
officer delivered his Fufwa, whereby he stated his 
opinion tliat the first and second counts of the 
calendar had been established against the prisoner, 
Pitumhey Bose, but not against the Petitioner 
and that the third, or additional count. had been 
established against the Petitioner, whereupon, on the 
6th of May, 1861, the Sessions Judge convicted the 
prisoner, Pifu^nber Bose, on the first and second counts 
of the amended calendar, hut disapproving of the 
finding of the Mahomedan law officer on the tliird or 
additional count, proceeded, in accordance with the 
provisions of section 53 of Reg. IX. of 1793 of the 

Code, to complete the trial, and transmitted to 
the Nizamut Ada^vlut o. copy of all the proceedings 
and the Futwa of the law officer, with a separate letter 
stating the grounds of his di.sapproval. and awaited 
the sentence ol llie Ntzamut Ada^eiut : and that at the 
same lime the prisoner. Pitumher Bose, appealed to 
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the Nizaimd Adawhit from the sentence passed upon 
him by the .Sessions Judge. That upon the case so 
transmitted coming on for trial before the Nizamut 
Adawluty the Petitioner’s Counsel took objection to 
the proceedings of the Sessions Judge in sending back 
the calendar to the Magistrate with orders to add 
another charge against the Petitioner and proceeding 
to try the charge upon the same Record with those 
originally preferred against the Petitioner and Pi- 
tumber Bose, and contended that as the trial had been 
held and completed on the third or additional charge 
without any evidence having been called for by the pro- 
secutor upon that charge the Petitioner was entitled 
to be acquitted thereon, but the JVizamzi/ Adawlut 
disallowed the objection, and on the 9th of 1861, 

passed the following order : — “ We remit the Record 
to the Sessions Judge, with directions that he will 
retake the evidence of the witnesses as to the third 
count in proper legal form, and having conducted the 
whole trial on that count with the assistance of the 
law officer who sat with him, if he he still there, and 
if not with his successor, pass on the prisoner, No. i, 
'Joyhissen Mookerjee, whatever sentence may eventually 
seem just and proper. As, however. lh(‘ charge 
against the prisoner, No. i, cannot be substantiated 
unless the sentence passed by the Sessions Judge 
against prisoner, No. 2, who has appealed, be con- 
firmed, the Court proposes to hear and determine that 
appeal before the order relating to prisoner, No. i, 
he allowed to issue.” That the Petitioner applied to 
the Sadder Nizamut Adawlut to review this order, 
but that Court rejected such application, and resolved 
that the order of the 9th of July, 1861, should issue 
in due course : and the Sudder Nizazniit Adawlut, 
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after hearing" the appeal of Pifufuber" Pose, convicted 1862. 

him of the crime of uttering a forged Pottah, knowing 

it to be forged, and sentenced him to be imprisoned Qu^'en 

with hard labour and irons for five years. Joykissbn 

' Tu ^ o Mookerjkb. 

1 he r'etitioner being thus compelled to undergo 

his trial upon the charge of having caused or pro- 
cured the forgery of the Poifah, resolved to avail him- 
self of the privilege conferred by Reg. VI. of 1S32, 
of the Bengal Code upon all persons professing the 
Mahomedan faith, which by the 5th section declares, 
that any person not professing the Mahomedan faith, 
when brought to trial on a commitment for an offence 
cognizable under the general Regulations, may claim 
to be exempted from trial under the provisions ' of the 
Mahomedan Criminal Code ; and in such case the Com- 
missioner of Circuit or Judge of Sessions presiding on 

the trial shall comply with such requisition, and shall 
proceed in one of the three modes referred to in 
section 4 of this Regulation, at the same time dis- 
pensing with the Futwa of the Mahomedan law officer ; - 
and the Petitioner accordingly, on the 13th of No- 
vember, 1861, filed his petition in the Court of the 
Sessions Judge of Hooghly, claiming to be exempted 
rorn trial under the provisions of the Mahomedan 
Criminal Code, on his then approaching trial upon the 
charge of having caused or pro< ured the forgery of a 
Pottah, the same being an offence congnizable under 

^^^ 7 . of the Bengal Code. 

I he Petitioner then set forth the particulars of 

an unsuccessful application made hv him to the 

Sudder Nlzamut Adaudni to modify' their order of 

the Qth of Jttly, 1861, and to leave it open to the 

Sessions Judge to use his own discretion as to the 

mode of proceeding to he adopted at the trial of 

24 



174 


('ASKS IN 'I'HK PKIVY COUNCIL 


1S62. 



O Lt F. K N 
7 '. 


JrtYKlS.SFN 

Mookkujkk. 


the Petitioner ; and further stated that, Moulvee 
Fvezoollah, the Mahomodan law officer helonginsr to 
the Xisnnint (^oiirt, and who had assisted at the pre- 
vious trial of tlie Petitioner, had been removed and was 
no longer attached to that Court ; and that thereupon 
the Sessions Judge had obtained an order from the 
Government, requiring that Mahomedan law officer 
to repair again to Hooghly, for the purpose of sitting 
with the Sessions Judge, at the re-trial of the Pe- 
titioner, and had- moreover received a letter from 
the Registrar of the Nizamut Adawlut^ informing him 
that the Petitioner's claim to exemption was too 

late, that it should have been made before the 
prisoner was arraigned on the charge for which he 
was under trial, and directing that the Court’s 
instructions (passed in accordance with their reso- 
lution of the gth July^ 1861), should be obeyed 
to the letter." That accordingly, on the i ith of 

December, 1861. the Petitioner was brought to trial 
before the Sessions Judge of HooghJy and the same 
law officer, Mouivee FyezooUnh : but before any step 
was taken in ihr trial the Petitioner filed a further 
l>etition renewing his claim under Reg. V(. of 1832 
to he exempt from trial, under the provisions of 

the Mahomedan ('riminal Code, , on the charge of 
causing or procuring the forgery of the Pottahy 
and praying that his trial might be proceeded with 
in one of th(' three modes referred to in sec. 4 

of the Regulation, upon which the Sessions Judge 
recorded the following order : — '* The prayer of the 
petition, being contrary to the express instructions 
of the Nizamut Adawltity conveyed to me in the letter 
of their Register, dated the 24tli of October last, is 
rejected." That the trial of the Petitioner upon the 
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charge of having caused or procured the forgery of 
the Pottahy thereupon proceeded before the Sessions 
Judge of Hooghly and Fyezoollah^ the former 
law officer of the Court, under protest from the 
Petitioner, that the Court so constituted liad no 
jurisdiction to try the Petitioner, but witnesses 
having been examined, both for the prosecution and 
defence, Fyezoollah delivered his Futiva on the Jjrd 
of Decetnbet'i i86i, finding the Petitioner guilty of 
the charge preferred against him ; but that the 
Sessions Judge of Hooghly, being of opinion that the 
Petitioner was not guilty of the oHence with which 
he was charged, transmitted the proceedings to the 
budder Niziimiit Adawlitt, according to sect. 5^, of 
Reg. IX. ol 1 793 » fhe Bengal Code, togeliier witii a 
letter, stating his reasons for disapproving of the find- 
ing ol Fyezoollah. 'I'he case thus referred b\ the 
Sessions Judge came on for hearing before the Stnldcr 
Nizamui Adaiolut, on llie 7th of February, 
when the Petitioner's Counsel, before proceeding 
to argue the case upon the merits, raised several 
preliminary objections, and, amongst others, the 

following: hirst, that the Sessions Judge exceeded 
his powers in ordering the committing Magistrate 
to alter the calendar, or to commit or recommit 
the Petitioner on a new and substantive charge. 
Second, that the Judge, when he ordered the re- 
commitment ol the Petitioner, did not properlv 
follow the course of proceedings, directed bv the 
Circular Order of the Sudder Court, \o. 70, datetl 
the 14th of 1851^ under which he professed 

to be acting, the effect of wdiich was to embarrass 
the Petitioner in his defence, inasmuch, as two dis- 
tinct trials were proceeding at one and the same time, 
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the first on the two original counts, and the second 
on the third or additional count, embracing, a new 
and substantive charge, and that the Petitioner was 
deprived of the opportunity of claiming his right to 
exemption from trial, under the Mahomedan Criminal 
Code, on the third or additional count. Third, that 
the Petitioner was never properly charged before the 
Magistrate on the third or additional count, nor 
examined nor confronted with witnesses in the 
Magistrate’s Court upon that charge, and that no 
such charge was ever, in fact, made against the Peti- 
tioner before the Magistrate, nor any witness exa- 
mined, or evidence given, before the Magistrate in 
support of that charge. Fourth, that the Petitioner 
was never in fact committed, or held to bail in due 
form of law, to take his trial on the third or addi- 
tional count or charge, and that, consequently, the 
Sessions Court was without jurisdiction to try the 
Petitioner upon the charge contained in that count. 
Fifth, that the Petitioner, being a Hindoo, was entitled 
to claim, and had duly and legally claimed, exemption 
from trial on the third or additional count, under the 
provisions of the Mahomedan Criminal Code, and 
that his trial before a Mahomedan law officer was 
consequently illegal and void. Sixth, that Fye- 
soollah had vacated his appointment as law officer 
of the Hooghly Court, before the Petitioner was 
brought to trial upon the third count, in December^ 

1 86 1, and was never duly re-appointed, or ap- 
pointed Mahomedan law officer to conduct the 
Petitioner’s trial. Seventh, that Kyezoollah never ac- 
cepted such appointment, or the responsibilities 
thereof, or delivered any Futwa as Mahomedan law 
officer, presiding at the trial of the Petitioner. 
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Eighth, that Fyezoollah was incompetent to act as 
law officer on the trial of the Petitioner, he never 
having taken the proper oath of office as law officer 
as prescribed by the Regulations ; and ninth, that 
the Futwa, delivered by Fyezoollah, in December, 
1861, was informal and void, not having been given 
under seal as is* required b^* the Regulations. 
The petition then set forth that the Sadder Nizamut 
Adawlut overruled all these objections, and, that the 
case so made against the Petitioner, on the third or 
additional count, upon the evidence taken in De- 
cember, 1861, was heard, on the 31st of March, 18O2, 
when the Court convicted the Petitioner on the 
third count, and sentenced him to five years' im- 
prisonment, with hard labour commutable for a fine 


of Rs. 10,000. That the Petitioner on the 3rd of 
April, 1862, presented his petition to the Sadder 
Mizamut Adawlut, P*' 3 ^yit^g for leave to appeal to 
Her Majesty in Council from the above conviction, 
and the several orders above-mentioned, whereupon 
the Court passed the following order ; — “ This Court 
is not required, nor warranted by law, to take any 
steps in criminal matters, which the parties concerned 


require to have brought before Her Majesty’s Privy 
Council. Any application with that object must be 
made to the Judicial Committee of the Privy Council 
direct.” The petition then stated that the Petitioner, 
who was at large on bail at the time of his con- 


viction, had since surrendered himself, and was 
then undergoing his sentence in the jail at Alipore, 
and had paid the line of Rs. 10,000. in place of 
being put to hard labour. And, after stating that 
no Charter, Statute, or Regulation existed, which 


in any manner regulates or limits the privilege or 
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right of appeal, or the mode of exercising such 
privilege or right from the sentences or orders of 
the Sudder Nizamut Adawluty in criminal matters, 
to Her Majesty’s Honourable Privy Council, the 
Petitioner set forth the grounds upon which he con- 
tended that the proceedings and conviction were 
erroneous, and, among others, urged the following 
objections : — First, that a Sessions Judge had no 
power to order a committing Magistrate to add a new 
and substantive charge to the calendar, or to commit 
upon such a charge, the Magistrate not being a 
ministerial officer, but being bound to exercise a 
discretion, according to his own conscience, as to 
whether the evidence before him warranted him in 
committing a person accused before him upon a 
particular charge. 'I'hat the Sudder Nizamut Adawlut 
had ruled, in the present case, under the Criminal 
Code in lorce in the Courts by which the Petitioner 
was tried, that the offence of causing or procuring 
the forgery of an instrument was a substantive 
offence, distinct from that of forging or uttering a 
forged instrument, and that no conviction of the 
crime lirst mentioned could have been had under the 
Hrst or second count, upon which the Petitioner was 
originally committed. 'I'hat the committing Magis- 
trate had, consequently, in compliance with the orders 
of the Sessions Judge, sent up a charge against the 
Petitioner, which was never preferred before the 
Magistrate. Second, that supposing a Sessions Judge 
had the power to direct the Magistrate to com- 
mit upon a particular charge, such power was not 
duly exercised in the present instance. That the 
Sudder Nizamut Adawlut had distinctly declared that 
it was the duty of the Sessions Judge, under the 
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Cicular Order, No. 70, of the i4tli of November, 
1851, when, from the evidence given before him on 
the first two charges made against the Petitioner, 
he found that those charges were not established by 
that evidence, at once to have stopped the trial, 

and ordered the recommitment of th<? Petitioner 
on the third count, in addition to the other two, or 
to have acquitted the Petitioner on the two counts 

on which he had been charged, and directed his 
commitment on the third. 'I'hat the trial, however, 
was not stopped, the Petitioner being required to 

plead to a new and substantive charge while his 

trial on the two former charges was proceeding, the 
result of which had been to give a pretext for 
depriving the Petitioner of his right to claim ex- 


emption from trial, according' to the jirovisions of 
the Mahomedan Criminal Code, on the new charge. 
Third, that the Circular Order above referred to 
directs, that the Judge shall not exercise the power 
of remanding a prisoner before the Magistrate, with 


a view to a fresh commitment being made, 
upon the plainest and strongest grounds 


exc'ept 
and that 


no sui-h grounds existed in the present rase was 
shown by the Judse haying disapproyed of the Fnhva 
for the Petitioner's lonyiction, based upon the yery 
evidence upon which he directed tl.e fresh cominil'- 


ment. I-ourth, that no jwoper proceedings weri' 
taken to procure the IVtitioners commitment upon 

the new charge; that when the Sessions Judge thought 

It expedient that the Petitioner should be committed 
on a new charge, he ought to have sent the Peti- 
tioner before the Magistrate, that the charge might 
be preferred against him, and the Petitioner exa- 
, mined thereon, and confronted with the prose, mtor 
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and witnesses while sjiving^ their testimony on oath 
in support of that charge, with an opportunity to the 
Petitioner to cross-examine them and produce evi- 
dence to rebut the charge. Fifth, that the Petitioner 
was never in fact committed or held to bail to take 
his trial on the third count, and that the Sessions 
Judge was, therefore, without jurisdiction to try him 
upon that count ; that the mere addition of a count to 
a calendar made in the absence of either the Prose- 
cutor or the person charged, and under the simple 
initials of the committing Magistrate, wanted all the 
essentials of a valid commitment, and sets at nought 
all the decent formalities of criminal procedure. 
vSixth, that supposing the Petitioner to have been 
legally brought to trial on the third c'ount, he was en- 
titled to be acquitted thereon when the case was 
first referred to the Miznmuf Adaw/uf, the Petitioner 
having pleaded to that count, and the Futwa of the 
law officer having been taken thereon, which Futwa 
was in the nature of a verdict, though not supported 
by any evidence. That the order of the Nizamut 
Adawlut of the gth of 1861, which the Judges 

who passed it admitted to be without precedent, was 
in consequence illegal and improper, and that the 
Petitioner ought not to have been put a second time 
on his trial for the same offence. Seventh, that sup- 
posing the order of the Qth of July to have been legal, 
the Petitioner when brought to trial on the third 
count was entitled to claim, and did duly and legally 
claim, exemption from trial under the provisions 
of the Mahoniedan Criminal Code. That the opinion 
of the Registrar of the Nizamut Adaw/uf, that it 
was then too late for the Petitioner to make such 
claim, was erroneous, inasmuch as that Court by 
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remitting the Record for the purpose of having 
evidence taken on the third count virtually held, 
that all that had been done on the trial of that 
count, after the Petitioner had pleaded thereto, had 
been null and void : and, therefore, the Petitioner 

when brought to trial on that count in December , 
r86i, was in the contemplation nf the law in the 
same position as if he had only that moment pleaded 
not guilty. That the Petitioner was debarred the 
opportunity of making such claim on the occasion 
of the former trial by the error of the Sessions Judge, 
in continuing the trial upon the first two counts ; 
that the Nizajnuf Adaivlut erroneously held that the 
Petitioner waived his right to claim exemption from 
trial on the third count, under the provisions of the 
Mahomedan Criminal Code, by going into a defence 
on the third count before the Mahomedan law officer 
on the occasion of the first trial. That the Peti- 
tioner was obliged on that occasion to go into his 
defence on the first two counts, and did so filing a 
written defence, that there was not a word in that 
defence which was not applicable to the first two 
counts, nor was any mention made of the third 
count in that defence. That the Petitioner was 
. never in fact put to any defence on the third count, 
as no evidence had been given in support of that 
count, and the Petitioner denied that on that 
occasion he went into any defence on the third 
count beyond simply pleading “not guilty” thereto. 
That even if the Petitioner had done so. he sub- 
mitted, that the trial on the third count after the 
Record had been remitted to the Sessions Court, w'as 
to all intents and purposes a new trial, and that the 
Petitioner w'hen so brought to trial w'as entitled to all 
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the rights conferred by the legislature on Hindoos, of 
claiming exemption from trial under a foreign code ; 
and the Petition prayed for special leave to appeal 
from the above orders, and from the conviction, 
judgment, and sentence of the Sudder Nisamut 
Adaw/ut, and that that Court might be ordered to 
transmit forthwith the transcript of the proceedings 
and evidence upon which the Petitioner had been tried 
and convicted, to the Privy Council Office, and that 
Her Majesty would be pleased to direct that until the 
hearing of the appeal therein prayed for, the Peti- 
tioner might be admitted to bail, or until such other 
time as to Hei- Majesty might seem fit. 


Mr. Bovili, Q. C.. and 
Petitioner. 


Mr. Havneiiy for the 


This is a special application to Her Majesty for 
leave to appeal from the proceedings and sentence 
ol a Native Criminal Court, which have been con- 
Iirmed by the Sinidcr Nisaiimt Adawittf on appeal, in 
a matter and under circumstances which would 
enable a party (o obtain redress in a Court of 
hrror in this country. The proceedings set out in 
the petition show that there was such irregularity 
as w'ell as injustice, that a Court of Error would set 
them aside. W’ithout entering upon the merits, w^e 
desire to show in the first place, that there is an ap- 
peal from this Criminal Appellate Court to the Queen 
in Council. It cannot be questioned that appeals to 
the Queen in Council in criminal matters are allowed, 
being expressly provided for by each of the several 
Charters creating the Supreme Courts at Calcutta, 
Madras, and Bombay, the Judges of those Courts 
having reserv<‘d to them a di.scretionarv power to 



ON appeal Prom thk east iNT)ifes. 


1-8.3 


gfant such appeals,^ which power has been exercised, 
Pooneahhoty Moodeliar v. The King (a), Aga Knrboo/ie 
Mahomed v. The Queen {b), Nga Hoongv. The Queen (c). 
The cases of The Queen v. Eduljee Byramjee {d), 
and The Queen v. Alloo Paroo (e), though cases 
in which leave to appeal was refused by the Court 
in India, are yet authorities showing that such an 
appeal lies, and that the Crown in cases from the Su- 
preme Courts in India has not parted with its prero- 
gative to entertain an appeal In a criminal suit, merely 
restricting the discretion of allowing such in the first 
instance to the Judges. The true question here is, 
whether the Crown has parted with that right in 
cases tried by the Native Criminal Courts in India. 
In rc Ames (/'), this Court entertained no doubt as 
to its jurisdiction to admit a criminal appeal from the 
Cour Royalc, in the Island of Jersey, though it was 
afterwards discovered that such a power was re- 
strained by an Ordinance of the Royal C'ommissioners 
of Queen Elizabeth, dated the 3rd of April, 1591. 
The hislor)- of the establishment of the Nizamut 
Adawluf, in India, whose proceedings we complain 
of, is to be found in the preamble to the Ben, 
Reg. IX. ol 1793. It is there stated to have been 
originally established in 1772, at Moorshedabad, '‘for 
revising tlie proceedings of the Provincial Criminal 
Courts in capital cases, and the Committee of Revenue 
at Moorshedabad were vested with a control over this 
Court, similar to that which the Collectors of the 
revenue were empowered to exercise over the iVo- 
vincial Courts. Upon the abolition of the Committee 

(<i) 3 Knapp’s I*. C. Cases, 348. ( 3 ) 3 Moore’s Ind. App. Ca^eb, 164. 

(O 7 Moore’s Ind. App. Cases, 72.(,/) 3 Moore’s Ind. App Cases 468 
e) 3 Moore’s Ind. App. Cases, 488. (/) 3 Moore’s P. C. Cases, 400. 
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of Revenue at Moorskedabad^ the Nizamut Adawlut 
was removed to Calcutta^ and placed under the 
charge of a Darogah^ or superintendent, subject to 
the control of the President in Council, who revised 
the sentences of the Criminal Court in capital cases.” 
It appears that the Court was afterwards re-established 
at Moorshedabadj but, by a subsequent Regulation, 
of the 3rd December^ *790> was again removed to 
Calcutta^ and permanently established there by 
sec. 66, ol Ben. Reg. IX. of 1793, the Regulation we 
are now considering. It appears, as well from the 
preamble as tlie subsequent parts of this Regula- 
tion, that there always was a controlling power 
reserved to and exercised by the Provincial Govern- 
ment, or its Officers, and from the whole tenor of 
the administration of criminal justice, it is clear that 
there was an appeal from the decision of this Court 
to some superior Tribunal ; if so, then we submit, 
there must be an appear to the Queen in Council, 
as the dernier ressort. The prerogative of the Crown 
in this respect has been carefully preserved. It is 
not affected by Ben. Reg. XVI. of 1797, respecting 
appeals from the Sudder Dewanny Adawlut in civil 
suits to the King in Council ; the Statute, 21 Geo. HI. 
c. 70, sec. 21, or in the Order in Council of the 
loth of Aprils 1838 (^), made pursuant to the 3rd 

& 4th Will, IV., c. 41, sec. 24, which do not touch 
the criminal jurisdiction. We admit that there is 
no specific enactment in the above Regulation or 
Statutes, or in any bther of the Regulations, respecting 
the Native Criminal Courts in India. Reg. VI. of 
1796, sec. 2, gives the Nizamut Adawlut power to 
recommend to the Governor-General a mitigation of 

t<z) I Moore’s Ind. App. Cases, p. IX. 
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punishment after the opinion of the Futwa of the 
law officer, which is tantamount to a liberty of 
appeal to the supreme authority, and that being so, 
makes our case stronger, for the right of appeal 
is but the exercise of the prerogative of the Crown 
to revise all legal proceedings, a right inherent in 
the Crown, and which cannot be abrogated except 
by the express will of the Sovereign, or by Act of 
the Legislature, to which the Sovereign is a party. 
Bac. Abr. Tit, Prerogative," B. i ; Chitty “ On the 
Prerogative " p. 29. And this is especially the case as 
regards the Colonies and Foreign possessions of the 
Crown. Christian v. Corren {a), and Calvin' s case (S). 
In Beg. V. Cowle (c), Lord Mansfield says, “ Upon 
imprisonments in Guernsey and Jersey, in Minorca, 
and in the Plantations I have known complaints 
to the King in Council, and orders to bail and 
discharge and Sir jtohn Leach, in Cuvillier v. 
Aylwin (d), declared that The King has no power 
to deprive the subject of any of his rights. " Again, 
in Macfarlane v. Leclaire (e), and in re Louis Ma- 
rois {/), although the sum involved was in both 
cases under the appealable value restricted by the 
Canadian Act, 34th Geo. III., c. 6, sec. 30, yet leave 
to appeal was granted by this Court to prevent in- 
justice. We submit, therefore, that no general restric- 
tion exists in respect to the power of the Crown to 
admit appeals, either in criminal or civil matters. 

Secondly, the whole process in criminal prosecutions 
is directed and provided for by the Regulation IX. of 

* F. Will., 329* alsu, Alemoiaiidum, 2 P. Will,, 75. 

(6) Coke Rep., Pt. Vll., p. 17. 2 Iliirr. 856. 

(f/) 2 Knapp s P. C. Cases, 78, (^') 15 .\I<jore's P. C. Cases, r8i. 

( y) 15 Moore’s P. C, Cases, 189. 
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^ 793 - ts enough, however, for our present argu- 
ment. to refer to the fifth and forty-seventh sections. 
The 5th section provides for the apprehension of 
offenders, and the manner in which the charge is to be 
preferred, as well as the form of the warrant. Now, 
none of the requisites there pointed out were com- 
plied with in the charge upon the third count against 
the Petitioner. The 47 ^^ section, which provides 
the manner in which the trial of prisoners is to be 
conducted, was equally disregarded. L pon these two 
grounds alone, which we are prepared to prove, w^e say 
that there is enough to entitle us to leave to appeal ; 
there was sufficient irregularity to have invalidated a 

riminal Court in this country, and by 
analogy there must be a remedy for such irregularity 
and injustice when committed in Her Majesty’s 
dominions abroad. The irregularities complained 
of by the Petitioner as being contrary to the mode 
of conducting criminal procedure, prescribed, by 
Ben. Reg. V\. of 1832, secs. 5 and 6, were pre- 
sented in a form which would be equivalent to 
error on the Record in proceedings in the English 
Courts. He pleaded not guilty to all the charges, 
and never was heard as to his exemption from trial by 
the Mahomedan Criminal Code, as that Regulation 
provides. Again, the Mahomedan law officer was not 
qualified to try liim on the third count of the indict- 
ment, and the whole proceedings, therefore, were 
coram non judice. In this country, whether in civil or 
criminal jurisdiction, wdiere there is error upon the 
Record, the Sovereign has a right, by virtue of the 
supreme prerogative of the Crown as the fountain 
head of justiee, to inspect the Record, and set it 
right. The same rule applies in respect to Colonial 
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Courts as to English Courts. In Crawfoiufs case (a), 
a writ of //aieas Corfius ad subjiciendum issued from’ 
the Queen’s Bench to the Isle of Man : to the Island 
of Jersey in Cams Wilson's case (b), and also in 
ci nderson's case (c) to Canada. These cases show that 
the power of the Crown in the Colonies is not limited 
and the right of appeal from the Criminal Courts 
abroad has not been taken away or curtailed by any 
ocal Regulation or Imperial Statute. In Rajunder 

Nar 

thi.s Court had by the Common law. the same power 

as Courts of Record to rectify its judgments when mis- 
takes had crept in by misprision orotherwi.se. Lastly 

rdTh irregularity in the proceedings, 

and the injustice complained of in this case, is such 

as to render it a fit case for the exercise of the iin- 

•loubted prerogative of the Crown to admit the appeal. 

(■‘^ir Atberton) aiul 

Mr. Welshy, for the Crown. 

The right of admitting an anneal in * ■ . 

case^ ic appeal m criminal 

cases IS not an inherent part of the prerogative 

“On ^th passage ijuoted from Chifiy 

On the Prerogative.” does not uphold the con 
lention of the Petitioner’s Counsel I, is f 
upon Opinion.s, pp. ,,,, ' ,,,7" J,' 

.•omLne^:^;‘:n " 

force of law- in CL 

a sentence of the V.W/ a 7 - '^object. Iron. 

Nizamut Adaiv/nf there 
Tore, we submit, this Courr h. there- 

this application. Xo analogy ‘exi.^ ^^7 re^p.-.f 

tbe jurisdiction e.xercised hy the Court of Queens 

I'O I < O. lien. Rnp . _ ,, ,, 

Q. r*.3.. -Moorc-s |„c,. :^pp. ^ 
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Bench in respect to writs of error, or Certiorari 
4 Coke’s Inst., ch. 7, shows the origin of the juris- 
diction of that Court. The Court of Queen^s Bench 
is not a final jurisdiction, for a writ of error lies 
to the House of Lords. With respect to the 
Regulations in force in India relied upon by the 
Petitioner, they do not give the jurisdiction con- 
tended for. From the year 1790 to the year 1801, 
the Governor-General and members of the Supreme 
Council, constituted the Nizamut Adawlut^ as well as 
the Siidder Dewanny Adawlut^ Ben. Reg. VI., I 793 » 
sec. 2, and, by Regs. IX. of 1793, sec. 67, and XLIX. 
of 1793. the Governor and Council are to be 
assisted by a Cazi and Mnftees. This state of affairs 
wa.s altered by Reg. 11 . of 1801, sec. 10, by which 
the Nisamuf Adawiut was composed of a member of 
the Supreme Council, two Puisne Judges, and two 
native law officers. Section 16, provides for appeals 
to the King in Council in civil cases, and for re- 
ference to the Governor in Council, but no farther. 
The constitution of that Court was afterwards modified 
by Ben. Regs. XV. of 1807, sec. 3, and XII. of 
[811, and by XXV. of 1814, power is given to a 
single Judge to sit in the Nizainut Adawfvt. No 

mention is made of appeals in criminal matters to 
England y in any of these Regulations. Statute, 21st 
Geo. III., c. 70, sec. 21, provides for appeals in 
civil cases to the King in Council, where the subject- 
matter in dispute shall be of the value of £5,000, and 
the provisions of that Statute, in respect to appeals 
in civil matters from the Sudder Dewanny Adawiut ^ are 
introduced by Ben. Reg. XVI. of * 797 - then, the 

Crown ever had the prerogative contended for by the 
Petitioner before the passing of the above Statute, we 
maintain that it has since been parted with by Statute, 
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Ihe Queen v. Eduljee Byramjee (a), The Queen v. Alloo 
Parroo (b). In the latter case, Lord Brougham doubts 
the authority of Christian v. Corren, as it was the 
reasoning of the Reporter himself who was Counsel in 
that case, and not the judgment of the Court (c). 
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No judgment was then given, and the attention of 
their Lordships having been afterwards drawn to the 
Act of the Indian Legislature, No. XXV., of i86r, 
sec. 414, which enacts that, “unless otherwise pro- 
vided by this Act, or any other ]a\y for the time 

force, no appeal shall lie from any order 
or sentence of a Criminal Court. “ their Lordships 
directed the petition to be argued upon the effect 
of the section of that Act. 

Mr. Bovill^ Q. C., and Mr. Ma nnen ^ were heard 
upon this point. 

First, we contend that the words of the Act of 
the Indian Legislature, No. XXV., of 1S61, see. 414, 
do not apply, or assuming that they do, we submit 
that the Act does not take away the right of appeal 
claimed by the Petitioner, for not having received 
the sanction of the Crown, as required by the Im- 
perial Statute, 1 6th & 17th Viet., c. 95, sec. 26, 
that Act was ultra vires and void, so far as it 
affects the prerogative of the Crown. There is no 
power in the Indian Legislature to interfere with 
the prerogative of the Crown, without its consent. 
In this country no Bill can be brought in affecting 
the prerogative without the consent of the Crown. 
[The Respondent s Counsel interposed, and cited upon 

(^0 3 Mooil-’s Incl. .\|>p. Cases. 468. {h) /A. 494. 

C) I P. Will . 3.9. 
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this point the Imperial Statute, 24th & 25th Vzci.j c. 67, 
s. 24, which enacts, that no Law or Regulation made by 
the Governor-General in Council should be deemed 
invalid by reason only that it affects the prerogative 
of the Crown, and contended that such Statute was 
retrospective.] By the 54th section of that Statute, 
it is enacted, that it is not to come into operation 
till its publication by the Governor-General in 
Council by proclamation, which event did not take 
place till the i6th of Novernbery 1861, after the pass- 
ing of the Act, No. 25, of 1861 ; therefore, though 
the clause in question prevented the whole of any 
Act which contained a clause interfering with the 
prerogative from being avoided, it did not legalize 
such interference itself. It cannot be denied that the 
prerogative of the Crown can only be taken away 
by express words, which are not to be found in the 
Act, No. XXV., sec. 414, of 1861, It has been so 
held with respect to the right of Certiorariy The King 
V. The inhabitants of Cnynberland (a), The Kingv. 
Eaton {b)y Groenvelt v. Burwell (c), The King v. 
fukes {d), Rex v. Moreley {e)y The Kingv. Allen (/*), 
Smith V. The Commissioners of Sewers {g)y Rex v. 
f.vwts (//), The King v. Hanson (/). 

The Attorney-General (Sir W. Atherton)^ Mr. 
Forsyth, Q. C., and Mr. IVelsby, appeared for 
the Crown, but were not called upon to 
address their Lordships. 

Judgment was delivered by 


(rt) 6 Term Rep., 194. 
(c) I Lord Raym., 469. 

2 Burr., 1048. 

M I Mod., 44. 

(/) 4 Barn. & Aid., 519. 


(^) 2 Term Rep., 89. 
(f/) 8 Term Rep., 542. 
C/) 15 East. 333 - 
(//) 4 Burr., 2459. 
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Dr. Lushington : 

It appears from the proceedings in the case that a 
person of the name of yoykissen Mookerjec^ has been 
convicted of a criminal offence, namely, of having 
procured leases of certain property to be forged. 
The questions for the decision of their Lordships are, 
first, whether, as has been argued, there exists on 
behalf of the Crown, a prerogative right of appeal 
even in matters of criminal jurisdiction ; and, 
secondly, whether this is a proper case in which 
the authority of the Crown should be interposed for 
the purpose of doing justice. 

Now, with reference to the existence of the prero- 
gative of the Crown, their Lordships are desirous 
that no expression should fall from them which in 
the slightest degree would throw doubt on the 
existence of that prerogative, not only under the 
existing circumstances, but in others which might 
arise, with reference to the other dominions of the 
Queen which may have been acquired by conquest. 
They do not think it necessary that they should, 
on the present occasion, enter minutely into the 
considerations upon which the prerogative of the 
Crown is founded. They think it will suffice for the 
purpose of this case, to assume that it does exist, 
and, consequently, that it is in the power of the 
Judicial Committee of the Privy Council, exercising 
that prerogative right under the Crown, so to advise 
Her Majesty, if they should think an appeal ought 
to be allow'ed on the present occasion. 

With regard to the merits of the case itself, their 
Lordships certainly are inclined to come to the 
conclusion that justice has not been very well ad- 
ministered in the present case ; and, supposing it to 
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have been a civil, and not a cirminal case, they 
would have had no hesitation whatever in recom- 
mending to Her Majesty to allow an appeal for the 
purpose of considering these proceedings, and of 
doing justice to the party complaining. 

But this is a criminal case, and subject to very 
different considerations. Admitting, therefore, two 
things — admitting the existence of the prerogative 
of the Crown, and admitting that this, pritnd facie 
and presumptively, is a case of great grievance — their 
Lordships have now to determine whether, looking 
at all the circumstances attending the granting of 
appeals in criminal cases, it would be their duty to 
advise Her Majesty to grant this appeal or to with- 
hold it. 


We must recollect, in the first place, that by 
granting an appeal is meant an examination of the 
whole of the proceedings which have taken place. 
It is not simply for the investigation of any legal 
question which might have arisen ; it is for the pur- 
pose of examining the whole of the evidence, and the 
whole course of the proceedings upon the trial, to 
enable us to come to a conclusion upon the merits. 

Now, it is of no small importance to bear in mind 
that, notwithstanding the numberless instances in 
which an application of this kind might have been 
made to the Queen in Council from all the various 
dominions subject to Her Majesty, from all those 
parts of Her dominions that were acquired by con- 
quest, and where Her Majesty has the entire sove- 
reign power of legislating according as she may. 
think fit, either by Orders in Council, or, as was 
determined on a former occasion, by virtue of Letters 
from the Secretary of State, it is, I say, to be borne 
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in mind that, in no instance whatever, of any griev- 
ance however great, at any time, has any attempt ever 

been made to apply to Her Majesty for leave to 
appeal in a criminal case. 

We can easily call to memory very many instances 
which have occurred in the Colohies in which it 
has been alleged, that gross injustice has been 
done, and even lives sacrificed where they ought 
not to have been exposed to any danger ; but "^no 
precedent of an appeal of this nature has existed ; 
and we think it is obvious, upon the least con- 
sideration of the consequences, how it is that no 
such precedent has existed, and how it is that no 
such precedent would have been created, even if an 
attempt had been made to call into force the power 
of the Crown. It may be true that on some occa- 
sions It is not very desirable to argue simply from 
consequences alone; but the consequences of granting 
an appeal in cases of this description are so excecd- 
ingly strong, they are so entirely destructive of the 
administration of all criminal jurisprudence, that we 
cannot for a single moment doubt that they are of 

the greatest importance in guiding us to form a 
judgment. 


Now, If we were to advise Her Majesty to grant an 
appeal on this petition, how would the ease stand? 
It IS simply the case of an individual having been 
convicted of causing documents to be forged. Would 
not the same right apply to capital cases? What 
could be done in a capital case? Is there any dis- 
Unct.on which can be drawn ? If the prerogative of 
Her Majesty gives this individual the right of appeal 
could any rules or regulations be imposed whereb; 
that right of appeal could be governed or could be 
restricted? So you would go through the whole 
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catalogue of cases, and there is no doubt whatever 
that whenever punishment was likely to ensue there 
would follow an appeal to Her Majesty in Council, 
and consequently not only would the course of justice 
be maimed, but in very many instances it would be 
entirely prostrated. 

These are the reasons which operate upon our 
minds in rejecting this application ; not at all forget- 
ting that injustice may have been done in this indi- 
vidual case, and not at all forgetting that the power 
of the Crown may be invoked in another shape, and 
that that injustice may be remedied. Their Lord- 
ships are of opinion that they cannot, under the 
existing circumstances, advise Her Majesty to admit 
this right of appeal, but they doubt not that justice 
will be done, because they ‘would suggest that an 
application should be made to the constituted autho- 
rities who have the power to afford a remedy, though 
in a different way. They doubt not that when it 
is represented to those authorities that this sugges- 
tion emanates from the Judicial Committee, they will 
not be loth to examine into the circumstances of the 
case, and to do that which justice may require. 

We have only one word more to say on the present 
occasion. Their Lordships do not think it necessary 
to enter at all into the question which has been dis- 
cussed at the bar this morning ; it would require a 
very nice examination of the Statutes and the 
criminal law of India, which could only end in the 


same way. Whatever might be the 
examination, we have no hesitation 
course we are now about to adopt 


result of that 
in saying the 
would be the 


course we should then recommend Her Majesty to 


pursue 


We cannot grant 


this application. 
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Charlotte Abraham and Daniel) 

Vincent Abraham ^ Appeliants , 


AND 


pRANCis Abraham ... . Respondent,^ 

On appeal from the Sudder Dewanny Adawlut at 

Madras. 


T^HE principal question involved in this appeal was 
as to the law which governed the succession to the 
property of the late Matthew Abraham, a Protesjtant 
native of India, resident in the Madras Presidency, 
and who died intestate in the year 1842. The 
ancestors of Matthew Abraham for several generations 

° Present : Members of the judicial Committee,— The Right Hon. 

Lord Kingsdo\vn,tlie Right Hon. the Lord Justice Knight Bruce! 

the Right Hon. the Lord Justice Turner, and tlie Right Hon, Sir 
John M'aylor Coleridge. 

Asse-iiors , — The Right Hon. Sir_ La wreiice Peel, and the Rght 
Hon. Sir James \V. Colvile. 


17th, i8th, 
19th Sc 20th 
Feb., 1863. 
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Christians, 
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“Eastindians, 
and the law of 
inheritance 
and succes- 
sion, as admi- 
nistered in 
the Mq/ussil 
Courts in 
respect to 
their rights 
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had been Christians ; and Matthew Abraham^ who had 
been baptized in infancy in the Roman Catholic faith, 
but afterwards became a convert to the Protestant 
religion, married a European wife in the year 1820, 
and with her and the children of the marriage con- 
formed in all respects to the language, dress, man- 
ners, and habits of English persons up to the time 
of his death. The Sadder Court at Madras held that 
the property should be distributed in accordance with 
the Hindoo law. 


The circumstances of the case, were as follows: — 
In the year 1812, Matthew Abraham, then a youth, 

caste, &c., the Hindoo law with respect to Hindoos, and the Mahomedan 
law with regard to Mahomedans are to be considered the general rules 
by which the Judges are to form their decisions. Held, that the latter 
Regulation applied to Hindoos and Mahomedans, not by birth only but 
by religion. 

Held, also, in a case of succession to the estate of a deceased of pure 
Hindoo blood, who had married a European wife, professing, with his 
famih', the Christian religion, and whose ancestors for generations had 
embraced Christianity, that such case was within the provisions of Mad. 

Reg. [I. of 1802, sec. XVII., and was to be decided by reference to the 
usages of the class to which the deceased attached himself and the 
family to which he belonged. 

Upon the conversion of a Hindoo to Christianity, the Hindoo law ceases 
to h;»ve any continuirjg obligatory force upon the convert. 

The convert may renounce the old law by which he was bound, as he 
renoiinced his old religion, or if he thinks fit, he may abide by the 
oUl law notwitlistanding he has renounced the old religion. For though 
the profession of Christianity releases the convert from the trammels 
of the Hindoo law, yet it does not of necessity involve any change of 
the rights or lelations of the convert in niatters with which Christi.anity 
has no concern, such as his rights and interest in, and his power over, 
property. The convert, though nt»t bound as to such matters, either by 
the Hindoo law, or by any otlier positive law, may by his course of 
conduct after his conversion have shown by svhal law he intended his 
rights to bo governed. He may do so either by attaching himself to a class 
which in this respect has adopted and acted upon some particular law, or 
by having himself observed some particular law, family usage, or custom. 

The lex loci Act, No. XXI. of 1850, held not to apply where the 
parties have ceased to be Hindoos in religion. 

The status of a member of an undivided Hindoo family who became 
a convert to Christianity, in reference to parcenership, considered. 

Such circumstance held to amount, by the Hindoo law, to a severance of 
parcenership. 

Whenever an opinion of the Pundits is required by the Court, and 
there are any special circumstances which may bear upon the question 
to be submitted for their r>pinion, these speciiil circumstances ought to 
be set lorth by the Court in the case submitted to the Pundits, 
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was residing at Bellary with his father ; and was at — _ 
that time receiving religious instruction from a Abraham 

Protestant missionary, having become a convert Abraham. 

from the Roman Catholic to the Protestant religion. 

The Respondent, another son of Matthe'iv Abraham'^ 
father, was born in the year 1813. About the year 
1815, Matthew Abraham was appointed to a situation 
in the Arsenal at Bellaryy upon a salary of Rs. 52^ a 
month. His father died some time prior to the year 
1820, without leaving any property. In the last- 
mentioned year, Matthew Abraha 7 )i married the Appel- 
lant, Charlotte Abraham, whose father was an English- 
man and her mother a Portuguese. In the year 1823, 
he opened a shop on his own account at Bellary ; and 
in the year 1827, the Respondent, Francis Abraham, 
who was then of the age of fourteen, was placed 
by Matthew Abraham as a writer and attendant 
in his shop, and on the 2nd of April, 1832, he and 
a Mr. Richardson were admitted as partners in the 
shop under a deed of partnership, whereby the then 
partners were to be entitled equally to the profits. 

No capital was contributed by the Respondent upon 
his admission to the partnership. Mr. Richardso^i 
retired from the partnership in or about the year 
1836, but upon his retirement no new arrangement 
was made between A^atthcw Ahroha 7 n and the Re- 
spondent, as to their shares in the shop. Matthew 
Abraham, besides being a shopkeeper, held a con- 
tract from Government for the supply of spirituous 
liquors to the troops in cantonment at Bellaiy, 
called “The Abkarry contract and in order to 
enable him properly to carry out that coHtract. he 
erected a large distillery in or near Bellafy. The 
contract was first taken by Maftheiv Abimhafn in 
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the year 1827, and the contract was retaken by him 
Abkaham from year to year, with the exception of the official 
Abkaham. year 1829-30, until his death in the year 1842, at 

which time the contract was still subsisting. The dis- 
tillery business so carried on by Matthew Abraham was 
separate from the shop, and was carried on by him 
alone on his own account, and, as it appeared and was 
insisted by the Appellants, without any partner ; but for 
some time previously to and at the time of the death 
o{ Alatthcw A hraha?n, the Respondent was employed 
as a clerk or manager in the distillery business, and 
during the frequent periods of absence of Matthew 
Abraham from Beilary^ transacted the chief part of 
that business. On the loth of July, 1842, Matthew 
.\hraham died intestate, leaving his widow, the Appel- 
lant, C harlotte Abraham, and two sons, Charles Henry 
Ahrahaniy who is since deceased, and the Appellant, 
Daniel Vincent Abraham, him surviving. At the time 
of the death of Matthew Abi'aha/n, the other son, 
Charles Henry Abraham, was of the age of twenty 
years, and was in England for purpose of his educa- 
tion, and the Appellant, Daniel Vincent Abraham, was 
of the age of nineteen years, and was residing with 
his mother at Bcllary, The property of Matthew 
Abraham consisted of the benefit of the Abkarry 
contract, which was still subsisting, and the sum held 
in deposit for the due fulfilment thereof ; and of the 
distillery business ; of the capital employed in the 
shop at Bellary, and his share of the profits thereof ; of 
a business and property at Kurnoul ; of certain houses 
and property at Bellary ; of a policy of assurance 
on his life for Rs. 6,400, in the Madras Equitable 
.Assurance Society ; and of ready money and out- 
standing debts, and money due to him on securities, 
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At the request of the Respondent, the Appellant, 
Charlotte Abraham^ executed a power of attorney, 
appointing him her attorney to collect all the money, 
debts, goods, and effects due, owing, payable, or be- 
longing to her as the widow of Matthew Abraham, 
and for all purposes therein mentioned ; and she after- 
wards herself procured letters of administration of the 
effects of Matthew Abraham, which were granted to 
her by the Supreme Court at Madras, whereby she 
became the sole legal personal representative of 
M^atthew Abraham in the Madras Presidency. 

The Respondent, under the authority of the above 

power of attorney, took possession of the books, 

papers, money, and securities for money of Matthew 

Abraham, and collected and received the debts, money, 

stock, and all other property belonging and due to his 

estate. J'lie Abkarry contract which was held l>v 

Matthew Abrahafn, and was subsisting at the time of 

his death, as before stated, expired in the month of 
April, 1843. 

Immediately upon the death of Matthew Abraham, 
the Respondent obtained permission from the Com- 
missary-General to carry on the business of the Abkarry 
contract, and accordingly he entered into a written 
engagement, dated the 22nd of July, 1842, to dis- 
charge the obligation of the Abkarry contract bond 
executed by his brother, Matthe^v Abraham, in the 
year 1842. Upon the expiration of the contract in 
1843, the Respondent obtained a renewal of the con- 
tract in his own name, and obtained further renewals 
thereof from year to year, up to the date of the suit 
hereinafter mentioned. The deposit which had been 
made by Matthew Abraham for the due fuIHIment of 
his contract, and which remained lodged at the time of 
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his death, continued as the deposit upon the renewals 
of the contract to the Respondent up to the year 1848, 
when he withdrew that deposit and lodged a Bengal 
promissory note for Co’s. Rs. 5,000. The distillery 
business for the purpose of the Abkarry contract 
had, ever since the death of Matthew Abraham^ been 
carried on upon the premises built by Matthew 
Abraham. 

The Respondent, after the death of Matthew Abra- 
hamy continued to carry on the business of the shop 
in which he had been a partner with Matthew Abra~ 
hanij employing the capital which was invested therein 
at the time of the death of Matthew Abrahafn. The 
Appellant, Daniel Vincent Abraham^ was admitted for 
some time in the position of a partner, and drew 
some small share of the profits, but the Respondent, 
in the year 1851, kept the Appellant, Da^iiel Vincent 
Abraham^ from the shop, and prevented him from 
receiving any share of the profits thereof; and since 
that year the Respondent had carried on the busi- 
ness of the shop alone, and possessed himself of all 
the profits arising therefrom. 

From the correspondence between the Respondent 
and Charles Henry Abrahajriy and between the Re- 
spondent and the Appellant Charlotte A^braham, 
which formed part of the evidence in the case, it 
appeared, that the Respondent had assured the Ap- 
pellant, Charlotte Abraham^ and Charles Henry Abra- 
hanty that his sole wish and object was to labour for 
his deceased brother’s family, and to further their 
interests to the utmost of his ability ; and though the 
accounts of the distillery, and of the shop, and gene- 
rally of Matthew Abraham’s estate, were constantly 
demanded from the Respondent by the Appellant, 
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Charlotte Abraham^ the Respondent succeeded from 
time to time in evading her demands, and quieted 
the minds of the Appellants by supplying them 
with money as they required it, and by remitting 
to England the sums required by Charles Henry 
Abraham. 

At length, in the year 1852, the Respondent de- 
nied that he had any accounts to furnish, and as- 
serted that he was not liable to furnish any to the 
Appellant, Charlotte Abraham^ or to her sons. He 
also persisted in refusing to allow the Appellant, 
Daniel Vincent Abraham^ to have any share in the 
management of the distillery business and Abkarry 
contract, and claimed that he alone was absolutely 
entitled to that business and contract ; and upon 
the return of Charles Henry Abraham from England 
to Madras, in June, 1853, the Respondent refused 
to continue to make any further remittances to 
him. 

In consequence, the Appellants, Charlotte Abraham 
and Daniel Vincent Abraham, together with Charles 
Henry Abraham, since deceased, in May, 1854, filed 
a plaint in the Civil Court of Bellary, against the 
Respondent, whereby, after stating the facts herein- 
before set forth, and that the property to which they 
were entitled exceeded the sum of Rs. 3,00,000, they 
prayed that account might be taken of what at the 
time of the death of Matthew Abraham was due to 
him in respect of the capital of the shop, and of the 
profits thereof, and that the Respondent might be 
decreed to pay what should be so found due ; and that 
it might be ascertained what part of the estate of 
Matthexv Abraham had since his death been employed 
in the shop, and that an account might be taken of 
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the profits thereof since his death ; and that the Re- 
spondent might be decreed to pay the amount so 
ascertained and appearing by the account. That an 
account might be taken of all the capital employed 
in the distillery business, and of the profits thereof 
down to the death of M^atthew Abraharny received by 
the Respondent, or to his use, and also of the profits 
of the distillery since the death of Matthew Abraham ; 
and that the Respondent might be decreed to pay the 
amounts found due upon the last-mentioned account. 
That an account might be taken of the estate of 
Matthew Abrahaniy generally received by the Re- 
spondent. or to his use, and that the Respondent 
might be decreed to deliver up, or account for the 
same ; and that the Plaintiffs might be put into pos- 
session of the distillery business, and the premises, 
and the benefit of the Abkarry contract ; and that the 
Respondent might be decreed to deliver up to them 
all deeds, books, and writings, relating to the same 
respectively, the Plaintiffs offering to make a just al- 
lowance to the Respondent for his services in ma- 
naging the distillery and generally. 

The Respondent by his answer, admitted the 
general statements as to the family contained in 
the plaint, and for defence, in substance, insisted, 
that the Appellant, Charlotte Abrahamy was only 
entitled to maintenance, and could not claim as co- 
Plaintiff jointly with her sons. That the property 
claimed had not been specified in the plaint as re- 
quired by sec. 3, of Mad. Reg. 111 . of 1802. That 
Matthew Abraham and the Respondent were the 
children of natives of Hindoo origin, and members 
of an undivided family. That upon the death of 
their father, Matthew Abraham took possession of 
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his property. That in .823, Maii/,ew Abraham and 
the Respondent jointly started the shop in Bellary, 
and that the business of the shop was from time to 
time carried on by moneys jointly borrowed by them, 
for which joint bonds were executed. That as 
Matthew Abraham and the Respondent were undivided 
Hindoo brothers, labouring lor their joint interest, 
they had each an equal right to all the capital. That 
the deposit for the Abkarry contract was chiefly made 
up from sums received from the petty Arrack vendors, 
and, so far as the deposit was supplied by Matthew 
Abraham, the same was made out of family property, 
and that the distillery buildings were built, or en- 
larged, out of joint funds. That the Respondent was 
not employed either as clerk or manager of the dis- 
tdlery, but that though the distillery was a wholly 
separate concern from the shop, he possessed equal 
rights therein with Matthew Abraham, and his joint 
interest had been invariably recognized and admitted 
by Matthew Abraham. That the Abkarry contract for 
Uie oHicial year 183O-37, was entered into in the 
joint names of the Respondent and Matthew Abraham. 
That the property which existed at Matthew Abra- 
ham s death, was the undivided property of the family. 
That the realization and management of the estate of 
Matthew Abraham was not entrusted to the Respond- 
ent by the Appellant, Charlotte Abraham, but that he 
assumed the same, and was entitled so to do, as being 
the head of the family. That the letters of adminis- 
tration granted to the Appellant, Charlotte Abraham, 
were solely for the purpose of procuring payment of 
the money due upon a policy of assurance, and could 
not alter the law governing the case, which, he insisted, 
was the Hindoo law. That the Respondent did not 
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obtain successive renewals of the Abkarry contract held 
by Matthew Abraham^ but that he purchased anew the 
Abkarry contract at public auction in 1843. That 
the Plaintiffs having no resources of their own had 
been supported by the Respondent from motives of 
charity. That no demands for accounts were made 
by the Appellant, Charlotte Abraha 7 n^ of the Re- 
spondent as her agent. That the Respondent was 
solely entitled to the Abkarry contract, and that the 
Plaintiffs had no connection with or right to any share 
from the profits of the contract. That a large por- 
tion of the property existing at the time of Matthew 
Ahrahaff2*s death was in the possession of Plaintiffs ; 
and finally submitted that, instead of the Plaintiffs 
being entitled to property exceeding Rs. 3,00,000, they 
were not entitled to anything from the Respondent. 

The Plaintiffs in reply insisted, that the Plaintiffs were 
correctly joined together in the suit. That it was only 
in the power of the Respondent to set forth a descrip- 
tion and particulars of the property claimed. That 
the Hindoo law could not apply to parties situated as 
the Plaintiffs and the Respondent were, and that the 
course of conduct pursued by the Respondent was 
inconsistent with the applicability of that law. That 
even if the case was to be governed by Hindoo law, 
Matthew Abraham inherited no property from his 
father, and the position in which the Respondent 
stood towards Mattheiv Abraham was such as to show 
that their interests were separate and distinct. That 
the Respondent did not become the head of the family 
on the death of Matthew Ab?'aha?H, but that the Re- 
spondent had actually acknowledged in writing that 
the Appellant, Charlotte Abraham, was the head of the 
family. That the Respondent, since the death of 
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Matthew Abraham^ acted as the agent of the Plaintiffs, *^ 3 - ^ 

and that the contract in 1843 was taken by Abraham 

the Respondent after communication and with the Abraham. 
consent and permission of the Appellant, Charlotte 
Abraham. That the Plaintiffs were not Hindoos or 
subject to Hindoo law, and they denied that they were 
regarded as Hindoos by law. That the Respondent 
had been in the habit of honouring drafts drawn by 
the Appellant, Charlotte Abraham.^ upon him as 
manager of the distillery, and had advanced moneys 
from the distillery to other persons at her request and 
against his own inclination, and that such conduct 
was inconsistent with the assertion that the Plaintiffs 
had been supported by him out of charity. That the 
Plaintiffs never opposed the Respondent with respect 
to the Abkarry contract, because for several years after 
Matthew Abraham's death they believed that the 
Respondent was acting and considered himself as 
acting as their agent in obtaining the contract, and 
that the Plaintiff, Charles Henry Abraham^ was in total 
Ignorance of the actual position of affairs until Sep- 
tember^ 1852, and he took proceedings in the suit imme- 
diately upon his return to India in June, 1853. That 
the Plaintiffs were not in possession of the property of 
Matthew Abraham, with the exception of a dwelling- 
house, bungalow, furniture, plate, &c., and that their 
possession of any of the property was inconsistent 

with the Respondent’s claim to be the sole head and 
representative of the family. 

The rejoinder of the Respondent admitted that 
parties in his position had no status which fell under 
any particular law, and adduced several reasons with 
a view to show that the law which should govern the 
case was the Hindoo and not the English law. 

28 
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i2th of March^ ^^SS* the cause came on 

Abraham before Mr. Story, the then Civil Judge of Bellary, 

Abraham. he proceeded to adjudicate upon the two prelimi-v 

nary objections taken to the plaint by the Respondent 
in his answer; namely, that the Appellant, Charlotte 
Abraham, had been improperly made a co-PIaintiff, and 
that the property claimed had not been specified in 
the plaint in accordance with Reg. III. of 1802; 

and upon both of these objections the Civil Judge w-^as 
ill favour of the Respondent, and made a decree non- 
suiting the Plaintiffs, W'ith costs. 

From liiis decree the Plaintiffs appealed to the 
Sudder Adowltft, and that Court, by an Order, dated 
the 2oth of August, 1855, after stating that the Civil 
Judge might have required the Plaintiffs to amend 
their plaint by stating the particulars of the property, 
directed the Civil Judge to proceed to dispose of the 
suit on its merits. The Sudder Court appended to 
the above order the following instructions to the Civil 
Judge; — “The Court have to notice that the Civil 
Judge has pronounced upon a point material to the 
issue of the suit, namely, the law of inheritance, by 
which the parties are to be bound, without receiving 
any evidence whereby to govern his judgment on the 
subject. Such a question can only be rightly pro- 
nounced upon, on consideration of the usage of 
persons situated as the parties who are described as 
Christians whose ancestors are of Hindoo stock, and 
the usage in their particular family as indicated by 
the ads of the parties and their predecessors, in 
respect of their property since they have belonged to 
the Christian community. It will be necessary further 
to ascertain by \vhom and under what circumstances 
the property in issue was acquired, so as to determine 
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whether it was the self-acquired estate of the deceased, 
Matthew Abraham, or of ancestral origin, after which 

the rights of the parties thereto, whether under English 

or Hindoo law, should be declared. 

The suit accordingly came again before the Civil 
Court, and by an Order of that Court dated the 
30th of November, 1855, the Plaintiffs were required 
to amend their plaint by stating the particulars of 
the property. This order the Plaintiffs were unable 
to comply with, as they were ignorant of the par- 
ticulars. and the Civil Court dismissed the suit 
with costs by an Order dated the nth of January, 
1856. 

Upon appeal to the Sudder Adawlut this Order was 

set aside, upon the ground that in a suit like the 

present, wherein the particulars of the property sued 

for were to be known only by information to be 

furnished by the Defendant, the proper course for the 

officiating Civil Judge to have taken would have 

been to seek this information at the Defendant’s 
hands. 

The suit was accordingly replaced on the file of 
the Civil Court, and the following points were re- 
corded for proof by Mr. Irvine, the Civil Judge:— 
General point. First, each party should prove the 
practice of families similarly situated to theirs 
whether to adhere to the Hindoo law of inheritance! 
or to be governed by the law of England in that 
respect. Secondly, each party should also prove 
what has been the practice of their own family in 
this respect as shown by their acts. 

The Plaintiffs to prove, first, that Defendant’s 
father died insolvent, and that Mattl,ev< Abraham took 
charge of the Defendant then a child, as stated in the 
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plaint. Second, that a considerable sum of money 
was expended by Jlfaf^kew Abraham on the Abkarry 
buildings. Third, the nature and extent of the pro- 
perty left by Matthew Abraham. Fourth, that the 
Defendant on Matthew Abraham*s death was con- 
tinued in the management of all his estate on the 
terms mentioned in the plaint, and that he took the 
renewal of the Abkarry contract for the remaining 
months of the year in which Matthew Abraham died 
and in subsequent years, as stated by them. Fifth, 
that the first Plaintiff lent money from the distillery 
funds against Defendant's inclination ; and by a supple- 
mental point, directed him to prove that Matthew Abra- ^ 
ham kept regular accounts of the distillery business. 

The Defendant to prove, first, that his father died 
possessed of property and that Matthew Abraham 
took possession of it. Second, that the shop w'as 
established as stated, and that he and M atthew 
Abraham raised capital for it by borrowing money 
jointly for it. Third, that the money deposited with 
the Government as security for the Abkarry rent was 
made up from the sums received from the petty 
renters, and that that money w'as used as stated in 
the answer. Fourth, that the first Plaintiff requested 
that the third Plaintiff should be admitted as a 
partner in the Abkarry contract. Fifth, that on 
Matthew Abraham's death the Defendant became the 
legal head of the family, and as such continued in 
possession of the estate. Sixth, that he obtained 
after Matthew Abraham's de<Lth the Abkarry contract 
for his own exclusive benefit, and that he w'as legally 
entitled so to do. Each party were to be at liberty 
to disprove the points given to the other. 

Both parties entered into voluminous evidence, 
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and ,a great many witnesses were examined on behalf 
both of the Plaintiff and the Defendant. 

The documents adduced by the Plaintiffs consisted 
chiefly of correspondence between the Respondent 
and Matthew Abraham^ generally during the life of 
Matthew Abyaham \ and the correspondence between 
the Respondent and others after the death of Matthew 
Abraham. From the correspondence during the life 
of Matthew Abraham, it appeared that he and the 
Respondent acted in all respects like English persons, 
being wholly inconsistent with the allegations of the 
Respondent, that there was a general unity of in- 
terest between him and Matthew Abraham, and that 
they were undivided Hindoo brothers. The cor- 
respondence after the death of Matthew Abraham 
included a long letter addressed by the Respon- 
dent to the late Charles Henry Abraham, dated the 
19th of August, 1842, shortly after the death of 
Matthew Abraham, lamenting the great loss he had 
sustained, and the consequent alteration in his situa- 
tion, and in which he set forth a statement of the 
affairs and general assets of the deceased, without 
making any claim, or allusion to a claim, on his own 
behalf to any interest therein, except as the general 
manager of the property, and soliciting the aid and 
interest of Charles Henry Abraham to procure 
from his mother (the Appellant) a continuance of his 
agency or some provision for his future support ; the 
remainder regarded the power of attorney and letters 
of administration before stated, and the accounts be- 
tween the Plaintiff and Respondent. 

In addition to the correspondence, documentary 
evidence was adduced by the Plaintiffs, showing 
the admission of the Respondent as a partner with 


209“* 

1863. 

' • 

Abraham 

V, 

Abraham. 

j 



210 


CASES IN THE PRIVY COUNCIL 


1863. 
Abraham 
Abraham. 


i\fatthew Abraham in the shop, on the 2nd of Aprils 
1832, with entries from ' the distillery cash book, 
showing drafts from the distillery funds according to 
the orders of the first Plaintiff, both before and after the 
death of Matthew Abraham. They put in evidence, 
also, translation of a bond executed by two persons to 
Matthew Abraham, therein described as “Contractor 
of the entire Talook of Bellary f and an abstract of 
the distillery accounts, rendered to the first Plaintiff 
by the Respondent, together with the letters of adminis- 
tration before mentioned, and a receipt by the Appel- 
lant, the widow, as “Administratrix to the estate of 
the late Mr. M. Abraham f and by the Respondent, as 
her attorney, in respect of debts due to Matthew 
Abraham’s estate. The Plaintiffs filed also a return of 
particulars respecting the Abkarry contract, showing 
the continuance of the same deposit after Matthew 
Abraham’s death, and other matters as to the renewals 
by the Respondent; accounts of the distillery brought 
in by Respondent upon being called upon to do so — 
such accounts showing the payments made to the 
Appellant, the widow, up to the institution of the suit. 
Two witnesses, Englishmen, and two native Chris- 
tians who had been well acquainted with Matthew 
Abraham’s father, and with Matthew Abrahamy 
when a youth, were examined by the Plaintiffs, who 
proved tliat Matthew Abraham's father was in a 
state of poverty up to the time of his death, and 
that Maltheiv Abraham had been appointed to a post 
in the Arsenal at Bellary, independently of any exer- 
tion of his father on his behalf, and had not come 
into possession of any property upon his father’s 
death. Many other witnesses, who had been intimately 
acquainted with Matthew Abraham and the Respondent, 
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proved that the Respondent was a dependent upon *^^3- 
Matthew Abraham \ that he had never been treated by Abraham 

him or other members of the family as if he were in a 

the position of an undivided brother, and ultimately 
to become the head of the family ; that his partner- 
ship with Matthew Abraham was limited to the shop ; 
that M atthew Abraham and the Respondent never 
adhered to a single Hindoo custom or usage ; that the 
usage and habits of Matthew Abrahatn and his family, 
and of the Respondent, were entirely opposed to 
Hindoo law or customs ; and that there was no differ- 
ence whatsoever between their mode of life and that 
of any English, or East Indian family, but that, on the 
contrary, they were always looked upon as members, 
and even leading members, of the East Indian com- 
munity, and that they were associated with English- 
men and East Indians in all matters of religious, 
public, social, and private interest. It was further 
shown by the evidence of other witnesses, well ac- 
quainted with the religion and customs of the different 
classes, that the only class of persons whose status and 
position presented a clear analogy to that of Matthezv 
Abraham, were the East Indians, who, strictly so called, 
were the descendants of a European and a native, or 
half-caste, and who, when adhering to English habits 
and customs, were governed by English law', and 
that that class had not hesitated to admit and recog- 
nize both Matlhe-w Abraham and the Respondent as 
members thereof. It was also proved that, after the 
death of Matthew Abraham up to Christmas, 1853, 
the Arrack vendors came to the house of the first 
Appellant, Charlotte Abraham, every Christmas to 
pay their respects or do homage to her as the repre- 
sentative of Matthew Abraham, and as such at the 
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head of the distillery, and^. that the Respondent was 
present on many such occasions. Four persons, who 
had been connected with the distillery during the 
lifetime of Matthew Abraham^ deposed to the fact of 
Matthew Abraham having been solely entitled to the 
distillery ; that accounts were regularly made up for 
and kept by him, and that the Respondent had no 
power at the distillery or over the persons employed 
therein, save such as was delegated to him as manager 
by Matthew Abraham^ 

The Respondent was called as a witness for the 
Plaintiffs, and examined at great length. He stated, 
amongst other things, that he was admitted a partner 
in the shop in 1832, under a deed of partnership, 
which he could not produce ; that he was never ad- 
mitted by Matthew Abraham as partner in the distillery 
business by any deed, but he alleged that Matthew 
Abraham had acknowledged that he and the Respon- 
dent were joint proprietors of the distillery business ; 
he admitted that he did not, upon Matthew Abraham*s 
death, close accounts or pay over to the Plaintiffs 
Matthew Abraham's interest in the distillery ; that he 
made no valuation for the transfer to him of the 
distillery business ; that he continued to work the 
distillery business with the stock and funds that were 
invested in it at the time of Matthew Abraham's 
death ; that he did not on Matthew Abraham's death 
give the Plaintiffs intimation that he would carry on 
the Abkarry contract business for his own exclusive 
benefit ; that Matthew Abraham and the Respondent 
had not an equal interest in the distillery business as 
to shares ; that Matthew Abraham was the sole con- 
tractor, and the Respondent contributed his labour ; 
that he kept no regular account of the property 
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which, was in his possession at the death of Matthew 
Abraham ; that he considered that, during the life 
of Matthew Abraham^ he had a proprietary interest 
in all his property ; that he laboured jointly with 
M affhew Abj’ahani in the contracts for several vears pre- 
vious to his death, and did nearly all the business for 
several years, and, therefore, claimed a share in it ; that 
the Appellant, the widow, had made several demands 
for accounts Irom the Respondent in diflerent years ; 
that he did not furnish any capital for the Abhor ry 
business after Matthew Abraham'^ death ; that he had 
removed the records of the distillery and had destroyed 
some since Juae, 1853; that he had destroyed all the 
records of the distillery up to May, 1854: and that 
he claimed the distillery as his own since Matthe^v 
Abraham's death, but did not produce any account 
of the business from that period. The Appellant, 
Charlotte A braham, and the Appellant, Daniel JAincent 
Abrahatn , were examined as witnesses, and their evi- 
dence was in the main corroborative of the facts and 
circumstances above stated. 

I he documentary evidence a<lduced by the Respon- 
dent consisted of correspondence and other documents. 

1 he correspondence during the life of Matthew Abraham 
was relied on by the Respondent as showing that 
there was a general unity of interest between him 
and Matthew Abraham, and that such general unity 
was recognized by the family. Some of the letters 
contained among other matters the following expres- 
sions in allusion to the Abkarry contract: — “We have 
nothing else to depend upon," and “ Wc shall have 
the benefit of it and again “ We asked for the 
renewal of it and “ We have a legal right to it." 

The correspondence aft<jr the death of Matthew 
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Abraham, consisted of letters from the deceased, 
Charles Henry Abraham, respecting his father’s death • 
and other matters, and from the Appellant the widow 
to the Respondent, with respect to the funds to meet 
the expenses of her son in E^jgland being supplied 
out ol his father’s estate. The Respondents also 
put in evidence a decree of the Auxiliary Court 
at Gunfoor in a suit for maintenance ; the trans- 
lation of four awards of arbitrators upon divisions 
of ancestral property ; a translation of a power of 
attorney in Persian signed by the Respondent and 
the Plaintiff, Daniel Vincent Abraham, authorizing 
a V akeel to act for them in certain suits, in which was 
contained a recital that the Respondent and the 
third Plaintiff “are the heirs" of Matthew Abraham. 
Daniel Vincent Abraham, however, in reply to this - 
staled in his examination, that he was about nineteen 
years of age when the above document was signed, 
an<l that he had but slight, if any, knowledge 
ol the l-*ersian language, and did not make himself 
acquainted with the contents of the document, but 
having full confidence in the Respondent, signed 
it. X'arious instruments dealing with the Abharry and 
other property of the late Matthew Abraham, executed 
both before and after his death by the Respondent, 
together \\ ith the pleadings and decree in a suit insti- 
tuted jointly by the late Daniel Vincent Abraham, the 
son, and the Respondent, respecting the alTairs of his 
father, Matthew Abraham, and testimonials, contract 
bonds, &c.. in relation to the Abkarry contract, 
showing the Respondent as holder of the Abkarry 
contract since the death of Matthew Abraham, were 
also put in evidence. 

The Respondent's witnesses were examined, chiefly 
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with reference to the law by which native Christians 
were governed^. Several of the witnesses who were 
h-ast Indians, and considered themselves competent 
to give an opinion, gave it as their opinion that 
native Christians, were such Christians as were born 
in the country, and who have not changed their 
customs and habits, and that persons who, like 
Matthew Abrahain, did not in any way differ from 
Knglishmen, save in native origin, were to be classed 
with East Indians, and ought, like that class, to 
be subject to English law. Mr. Ross, one of the 

. , been well acquainted 

with the family, confirmed the fact of Matthew 

Ahraham and the Respondent having been leadin.r 
members of the Ea.st Indian communitv, and stated 
that none of the East Indians ever made anv dis- 
tinction between themselves and Mattheiv Ahraham 

on account of his birth, and of the native dress!,., 
had once worn . 

Mr. /evtae. the Civil Judge of Beltaey. gave judgment 
in the suit on the ist of June, 1858, and, as to the law 
of inheritance in respect of native Christians, rejected 
all the evidence of East Indians, as not being similarlv 
situated with the Abrahams-, but he considered that 
the documentary evidence of awards and deeds of 
division between native Christians and the evidence of 
the native Christians proved that the general state of 
native Christians was to remain divided, and that the 
undivided state was the exception. He held that the Re- 
spondent and his brother were not undivided in fact • 
that they were partners in the shop in equal shares ■ 
that th.. Respondent was the agent of his brother, and 
of the Hlaintiffs after his death as to the Abkarrv 
contract, and al.so agent under the administration and 
power of attorney : and he decreed accounts to 
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be taken in a -certain manner, (a) with an allowance to 
the Respondent, and directing him to pay^the costs. 

From this decree the Respondent appealed to the 
Sudder Dewanny Adawlut at Madras. 

When the appeal came before the Sudder Court, 
questions {d) were put to the Pundits of that Court/ 
and answers to the following effect given : that 

property not ancestral, but acquired by all brothers 
jointly, by means of agriculture, trade, &c., was 
equally divisible among all of them : that the fact 
of the elder brother acquiring some property 

before the younger attained the age of discretion 

made no difference, especially where, during the 

latter years of the elder brother’s life, the labour 
fell chiefly upon the younger ; that under these 

circumstances the property should be divided into 
two shares, and one of them given to the sons of the 
elder brother and the other to the younger one ; that 
the ignorance of the brothers of their respective 
rights in law would not affect such rights ; and that 
the absence of intention on the part of the elder 
brother did not affect the rights of the younger. 

The Sudder Court (consisting of Messrs. H. Frere 
and L. T. Stranjre), made their decree in the cause on 
the 5th of November, 1859, reversing the judgment of 
the Civil Court. This decree, in its main features, was 
to the following effect : — As to the law of inheritance, 
the Sunder Court considered that the Civil Judge, 
whilst deciding on the fact of division or undivision, 
had failed to pronounce any opinion upon the rule of 
law ; the Court came to the conclusion that there was 
in I ndia no lex loci, but that the rule of law must be 
according to the customs and usages of the class to 

(^f) vSee Order set uul in the judgment, /><>-«/, 233. 

(^) See these tjueslions stilted in tlie judgment, p. 235. 
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which the parties belonged, and the usage in each 
particular family, to be ascertained by evidence. The 
Court founded its judgment on the report of the AuRAH\^ 
Indian law Commissioners, and the opinion of the 
Judges of the Supreme Court at Calcutta, that the 
English law was not in force in India, except so far 
as it was introduced by the Charters. The Court 
said that in seeking a law to apply to parties crrcum- 
st^nced as those in the suit, they were cast upon tht‘ 
rule laid down in section XVII.. Reg. 11 . of 1802, that 
“ in cases for which no specific rule may exist, the 
Judges are to act according to justice, and equity, and 
good conscience." That the Sadder Court, in a case 
similar to the present in regard to East Indians, who 
had no Code of law of their own, pointed out, under 
date the 14th of July, 182S, that the rule of law must 
be according to the customs and usages of the class 
to which the parties - belonged, which was to be as- 
certained by evidence ; and that on the 25th January, 

1836, and the 3rd September, 1844, they gave elfect to 
the same instructions. The Court agreed with the 
Civil Judge in rejecting the evidence of East Indians, 
but considered that the change of dress and manners 
could not alter the law of inheritance, or any local 
law or usage. The Court considered, that the evi- 
dence as to the usages in law of Christian converts 
from Hindooism was universal ; tlial the Hindoo law as 
to rights in property, was the rule observed by the 
class in question, from generation to generation. 'I'he 
Court held that the acts of the family were in accord- 
ance with Hindoo law, referring to the suits in reo-ard 
to the Kurnoul debts by Respondent and his nephew, 
as joint heirs of Matt/iezv Abraham. In applying the 
Hindoo law, the Court adopted the opinion of the 
Pundits, considering that the dealings of the brothers 
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broug'ht them within that law, and held tliat, according" 
to it, the Respondent was entitled to an equal share 
in the estate. The Court came also to the conclusion 
that the Respondent was not a salaried agent, or an 
agent at all, and that the evidence of the first Plaintiff 
and her relatives, the first two witnesses in this re- 
spect, was unworthy of credit, and that as the Plaintiffs 
were- not justified in bringing the suit, the Court con- 
demned them in all the costs that had been incurred. 

'I'he present appeal was from this decree. 

The Solicitor-General (Sir R. Palmer), and Mr. 

W. H. Melvin, for the Appellants. 

This decree cannot be sustained. It is wrong in 

law in declaring that the rights of the parties in this 

appeal are to be governed by the rules and principles 
of the Hindoo law. It is of the utmost importance 

to ascertain the status of persons in the position of 
Matthew Abraham, and the law by which the succes- 
sion to their property is to be governed. In India the 
status of religion as regards natives is the status of 
law; the law is the religion both of Hindoos and 
Mahomedans. The Hindoo law, therefore, being a 
law of religion, cannot be applicable to persons who 

are not Hindoos, that are Christians, and as in this 
case, as well by descent, as profession, and whose 
ancestors for several generations have in every respect 
repudiated the tenets and principles of the Hindoo reli- 
gion. Our contention is, that the law applicable in this 
case must be the law appertaining to that class of which 
the parties become members, or so much of it as is ap- 
plicable to their peculiar situation. The English law 
of descent and succession, therefore, in the case of 
native East Indians, professing the Christian religion, 
must be the governing law in regard to the rights 
and possession of their property. This is apparent 
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as well from all sound and legal principles as from 
the laws enacted in India. 

First, by Mad. Reg. 11 . of 1802, sec. XV. it is pro- 
vided, that the Court shall proceed to try suits under 
the same rules and regulations as were prescribed 
for the trial of suits between individuals; and by 
sec ion XVII. of the same Regulation it is enacted 

coming within the jurisdiction of the 

A Courts, lor which no specific rule mav exist 
le Judges are to act according to justice, and' equity’ 
and good conscience.” .Section .XVI, cl. 1, of V.i,’ 

Reg. III. of 1802, further provides that, in suits re- 
garding succession, inheritance, marriage, and caste 
c., the Mahomedan laws with respect to Mahome- 
dan , ,He Hindoo laws with regard to Hindoos, 

are to be considered as the general rules by which 
Ju ges are to form their der isions. Mad. Reo-. V. 

of R to modify the provirions 

of Reg. III. of 1802, as regarding the testamentary 
^sposit.ons of Hindoos, recognizes the validity of 
Wills made by Hindoos, if made in conformity with 

No. XXI. of 1850, the /e.v /er/ .Act, in the case of 
apo.stacy the change of religion on the part of a 

f^nd^o ^prived him of his right of Inheritance 

H. Macnaghfen'^ ‘'Hindu Law,” W.l. H, 

lit LV that .Act it is declared, that notwithstanding a 

Hindoo becomes a Christian, his rights of inheritaifce 

o property as a Hindoo shall not be thereby affected 

But the .V-t. No. XXL of ,850, never had or can 
have any application to this case. The 

never were Hindoos in religion; they never profess:.; 
or acknowledged the religious tenets upon which 
a one the Hindoo law is found.*.! and by which it is 
goyerned. Lbey were, therefore, not as HiiX:: 


2 I 9 



Abraham 

X'. 

Abraham. 


2 20 


CASRS IN THE PRIVY COUNCIL 


*863 within the pale of that law. The Sudder Court has 

Abraham held that there is no lex loci in India^ and that the 

, ''• law to govern the case is to be sought in the usag^e of 

Abraham. o r> o 

the class to which the deceased, Matthew Ahrnhanif 
belonged. As to there being a lex loci or not in India^ 
out of the jurisdiction of the Supreme Court Charters, 
the Report of the Indian Law Commissioners of 
October 31st, 1840, shows clearly, first, that the Com- 
missioners considered that Hindoo law cannot apply 
to Christian converts: and, secondly, they thought 
that the English law must in such cases apply, but they 
seem to have given up that opinion in deference to 
the opinions of the Judges of the Supreme Court, who 
laid it down, that the English law was only introduced 
!)V Supreme Court Charters, and was co-extensive only 
with their jurisdiction. The doctrine that there is no 
lex loci in India is capable of a reductio ad absurdum. 
Persons who have ceased to be Hindoos have' a law, or 
they have not. If they have not, no Court of Justice 
can adjudicate. If they have a law, it must be either 
the lex loci, or the law of usage. But a law of usage 
implies a continuance, and must have had a beginning; 
tlierefore, if there is no class similar to themselves, 
there can be no law of usage ; and if there be a 
class, that class must for some time have been with- 
out a law. The Sudder Court has dealt with the case 
as one to be determined by usage of persons simi- 
larly situated with the deceased Matthew Abraham. 
The persons similarly situated are Christian con- 
verts from Hindooism, and the Judges of the 
Sudder Court have by their decree held that such 
native Christians are to be governed, as to their 
property, by the usage of Hindoo law, and that from 
the evidence in this case such usage is not incon- 
sistent with the practice of the family. Now, both 
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Courts rejected the evidence of East Indians, persons 
of mixed European and native blood, whose evidence 
we insist was strictly pertinent and ought to have 
been admitted. The class called “ East Indians ” are 
generally illegitimate children of a native woman, the 
father being European. But in such a case the appli- 
cation of Hindoo law depends upon the co-existenee 
with the Hindoo status, and that is the Hindoo religion. 
Myna Boyee v. Ootaram {^). The real question here is, 
what was the usage of this family ? The evidence 
rejected shows that their usages were in every respect 
those of English East Indians. They conducted them- 
selves as Englishmen in dress, habits, manners, and 
customs, and, moreover, held and conformed to the 
tenets of the Christian religion. Surely, this was evi- 
dence of their not being Hindoos ; and if they were not 
Hindoos, then the Hindoo law of inheritance could not 
apply to them, for such law is part and parcel of the 
Hindoo religion, and cannot be separated from it. The 
whole evidence, which is very voluminous, proves most 
completely that there are four classes of persons be- 
longing to the (diristian community in india, namely, 
first, European Protestants ; second, European Roman 
Catholics : third, East Indian Protestants, or Catholics, 
being either partially or wholly of native blood, and, 
as the family of the Abrahams are in this case, Christains 
by birth and parentage ; and, lastly, there are native 
converts, either Protestants or Roman Catholics. Now, 
all these parties must have some status and some law 
to govern their rights, and if the Hindoo law is to 
apply to them, then they can have no rights of pro- 
perty whatever. This appears from an opinion of the 
Pundits, in a former suit, which was called for by 
the Appellants, and in which they stated that in 

(<?) 8 Moore's Ind. .App. Cases, 400. 
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the case of East Indians, the law to be applied de- 
pended upon the religion which they professed. 

But, second!}’, there w.is no ancestral property in 
this case, and, therefore, e\ en if the Hindoo law could 
be shown to be applicable as between the parties, the 
consequences which the SmMer Court has deduced ‘ 
ther.-froni would not follow, and the decree on that ' 
ground cannot be sustained. The facts are wholly- 
opposed to the conclusion that Matthejv Abraham and 
the Respondent were joint and undivided in estate, 
or that the Respondent had any- interest in any part 
of the property in que.stion, except that which be- 
longed to him by contract, as the partner of Matthew 
Abraham under the deed of April, 1 832 ; an 1 the fact 
of Matthew Abraham having admitted the Respondent 
into partnership in the shop in 1832, under a deed of 
partnership, is conclusive against the claim which 
the Respondent no.w sets up to a general joint interest 
with Matthew Abraham, which, if it existed at all, 
must have existed prior to the partnership in 1832, 

Now, In all cases, within the application of the 
Hindoo law, where there has been property to start 
with, which property formed the nucleus of sub- 
sequently acquired property, though such is self- 
.icquired property, yet the presumption in law is, 
that the whole property is in coparcenary, Dhurm 
Das Pandey v. Miissiimat Shama Soondri Dibiah (a). 

The very theory of an undivided familv is founded 
Upon the existence of paternal property. But our 
contention is, that Maftheiv Abraham and the Respon- 
dent did not constitute what the Hindoo law regards 
as an undivided family, and that the Respondent is 
not entitled to that sjiecial and peculiar right which 
tlK‘ Hindoo law regards as attaching to the accretion 

{' t ) 3 Moore’s Ind. App. Cases. 240 . 
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of property held in coparcenary^. One way’ of testing 
the Respondent’s claim is, to consider whether a 
claim by him for a general partition during Matthew 
Abraham'^ life could have been maintained, which 
the authorities clearly* show could not, Strange''^ 
Hindu Law,” Vol. I., pp. 195, 198-9, 203, 208, 

213, 219, 221, 226-7; lb. Vol. II.. pp. 346,357* 
365* 370* 37 1 > 375 ; I'lst. of Menu (by Haughten), 
Ch. IX. sec, 204, p. 319 ; IV. H. M acnaghten' ^ “ Hindu 
Law,” pp. 43, 51. The M itaeshara^ ch. I. sec. 3. 
From the e\ idence in the cause it is apparent that this 
claim of the Respondent w.is an after thought. At 
the time of Matthew Abraham*^ death, as well as for 
some time alter, he led the Appellants to beliew that 
the Abkai ry contract was held alter Matthew Abra- 
ham's death precisely as it was before. 

riieit, lastly, we submit, that the Suditcr Court wiis 
not justilied in refusing an account, and that the 
decree proceeded on an erroneous basis in calculating 
the sums to be paid to the Respondent, and, under 
no circumstances, could the case warrant the imposi- 
tion of the whole costs of the suit upon the Appel- 
lants. 

Sir Hugh (J. C,, and Air. I'V. Machesou ^ 

lor the Respondent. 

I here is no /ca' loci in India. Anmng Christian 
native Hindoo families, the rule of propertv and 
inheritance is regulated by u.sage among the class. 
According to the usage as proved in this case, the 
Hindoo law is followed by all classes of native Chris- 
tians. As to the rule of law by which native Christians 
are regulated, that question is elaborately investigated 
in the Report of the Indian law Commissioners of the 
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31st of October^ 1840, and after a critical examination of 
all the decided cases, whether they related to Armenian, 
Portuguese, French, or native Christians in India, 
the conclusion arrived at by the Commissioners is, 
that the English law is confined within the limits of 
the Charters of Justice, and that there is no lex loci 
there, but that each class must be regulated by the 
customs and usage of the class, and each family 
thereof, and that this result must be arrived at in 
each case by evidence. In Freeman v. Fairlie (a), 
the Master reported, that the Supreme Court at 
Calcutta, created by the Statute, 21st Geo. III., c. 70, 
decided cases according to Hindoo or Mahomedan 
law, which could not be applied to the government 
of Christian people, and that there was no uniform 
lex loci to regulate inheritance, succession, &c. Mad. 
Reg. II. of 1802, secs. 3 and 4, applies to natives 
and other persons not British subjects ; so Mad. Reg. 
VII. of 1827. It is true that Ben. Reg. IV. of 1793, 
section 15, applies only to Hindoos, or Mahomedans, 
but as the Mofussil Courts are Courts of con- 
science, they determine questions respecting the law 
of P'oreigners, that is, not Hindoo or Mahomedans, 
but British subjects. Thus in Durand v. Boilard {b), 
the succession was governed by French law. Joanna 
Fernandez v. Domingo de Silva (c), was a case of 
Portuguese law, and the cases of Avielick Ter 
Stafanoos v. Khaja Michael Arratoon [d), Httmrus v. 
Humrus {e), Aratoon v. Aratoon (r). Gregory v. 
Cochrane (g), related to Armenian Christians. So with 


(rt) I Moore’s Iiid. .Ap(>. Cases, 324. (A) 5 Hen. Slid. Dew. Kep. 176, 
(t) 2 Hen. Slid. Dew. Rep. 227, (rf) 3 Hen. Sud. Dew. Rep. 9. 

(A 3 Hoit. Bom. Rep. 496. (/) 7 l^en. Sud. Dew. Rep. 52. 

{ff) 8 Muorc’s .\pj)* Cases, 275. 
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Parsees, Mihirwanjee Nuoshirwanjec v. Awan Baee (a), 
Modee Kaikhooscrow Hormusjee v. Cooverbhaec {b) \ 
likewise Sheik law, Doe d. tCisseuchuJider Shaw v. 
Baidam Beebee (c) ; also among members of the Sheeah 
sect of Mahomedans, Bajah Deedar H ossein v. Banee 
Zuhooy-oon-Nissa (d), and by the English law, Hoo v. 
Peter Marquis (e). This view of the law, that the Mo~ 
fussil Courts adjudicate according to the law of parties 
not being Hindoos or Mahomedans, is strengthened by 
the Act of the Indian Legislature, No. XXI. of 1850, 
by which it is declared that, notwithstanding a Hindoo 
becomes a Christian, his rights of inheritance or 
property as a Hindoo shall not be thereby affected. 
We insist that with respect to the customs and 
usages applicable to native Christians, the evidence 
here clearly establishes that the law of their ances- 
tors, namely, the Hindoo law, was the only guide ; 
that birth and blood must decide, and the adoption 
of English dress and manners does not and cannot 
alter the rule of law or change the status of the 

parties as to the acquisition and transmission of 
property. 


Secondly, according to Hindoo law, the Respon- 
dent was entitled to an equal share with his brother 
and, after his death, with his family, in all the property’ 
which was joint property. The Hindoo law appli’ 
cable to the joint acquisition of property by two 
brothers, although not undivided, is clear', Koshul 

Chtikuyumttyy. Radhanath Chukurwutty (f) F Mac 

naghten's "Hindoo Law,” pp 66 

Hindu Law, Vol. 1 . p. 2 1 3, and cases collected in 


(/«) 2 Borr. Rep, 2oy. 
(c) 2 Mor]eyDig., 22. 

(^) 4 bt:n.Sud. Uew.Rcp 


6 Moore’s Ind. App. Cases, 448. 
0 /) 2 Moore s Ind. .\pp. Cases, 441. 
• 243 .(/') I Ben. Sud. Dew. Rep. 3^5. 
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Motley s tit. ** Partition,” V'ol. I. p. 480. The legal 

result is, that the brothers had an equal interest in the 
joint acquisitions, even although ignorant of the law, 
and admitting no intention of creating a joint interest 
existed. As to the joint acquisition of property by the 
Respondent and his brother, Matthew^ by their joint 
labour, we submit that the evidence is sufficient, in- 
dependently of Hindoo law, to create a joint and 
equal interest between the brothers. This is shown 
by the confidential and unreserved mode of dealing 
between them, their living together, their joint pur- 
chases and mortgages, and the constant and invariable 
course of joint and common interest for twelve years 
succeeding the death of Matthew^ without account or 
claim. 

Then with respect to the accounts. If the interest 
of the brothers is held to be joint, which we insist it 
was, then Rs. 3,00,000 is to be taken as a basis of 
calculation, and the* amount received by the Appel- 
lants added to it, and then the total of the two 

% 

amounts should form the valuation of the joint pro- 
perty, and this is the mode of taking the account 
which was finally agreed to by the several parties 
before the Sadder Court. This proposal was made 
to avoid the expense and delay of taking accounts 
generally, and the Court acted upon it, and we 
contend that, assuming the interest is held to be joint, 
both parlies are bound to have the account settled 
on that fooling, and have thereby waived general 


iccounts. 

Lastly, in case of there being no joint interest, the 
FlespondenL is entitled to the whole of the Abkarry 
:ontract, and the profits thereof, from the 20th of 
1843, as his exclusive property, he being ready 
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in such case to allow a fair sum for the distillery 
plant,. and premises. 

Their Lordships’ judgment was postponed, and 
was now delivered bv 

The Right Idon. f.ord Kixosdow'x. 

.K ‘-lottc Ahraham 

the widow, and Da.ncl Vi„ce.„ A/.rahan., the only 
surviving child of Matthen. Abraham. The Respon- 
dent. Francis Abraham, was the only brother of the 
^te Matthew Abraham. Matthew Abraham and the 
Respondent vvere by birth Hindoos of pure native 
blood, being descended from a family of Hindoos. 

rheir ancestors for several generations had embraced 

or "inr^ ^'-t Christian" 

Pro estant D' "^erwards 

,h rT . r «>^hsequently members of 

the Church of England. They were of the class 

known in /„.//« as -native Christians,” Matthew 
Ahraham was by far the elder of the two brothers ■ 

or in eary life, " ben the Respondent was only about 

:r.. 'xi:;' x :: 

father and mother were also Christians • the r .1 
an Englishman and the mother a PoIgu 

'irx’L'r X T X" -o's 

l»ror. ,.y „,i. .‘'"“SK 

Abraham established a shop at B // 

of ''*-h was continued to 1... ....ti/r'-:’ 

tamed on up to tlu- 
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time of his decease. Throughout these proceedings 
it is called the shop-business. In the year 1827, 
Matthew Abraharn entered into a contract with 
Government for the supply of liquors to the troops 
at Bellary, and erected a distillery for the purposes 
of this contract. The contract was renewable 
annually, and was annually renewed to Matthew 
Abraham up to the time of his decease, except in one 
year when it fell into other hands. Throughout these 
proceedings it is called the Abkarry contract. In 

the year 1832, Matthew Abraham took Mr. Richardson 
and the Respondent, his brother, into partnership with 
him in the shop-business, each party taking a third of 
the proHts. This partnership was dissolved in the 

year 1837. and the business was thenceforth, until 

the death of Matthew Abraham, continued by him 
and the Respondent, his brother, without any new 
arrangement having been come to between them. 
The Respondent, some time before the death of 

Matthew Abraham, also married a Christian lady of 
the class known as “East Indians.” In the year 1842, 
Matthew Abraham died, leaving the Appellants and 
Charles Henry Abraham, his widow and children. 
After his death the Respondent continued to carry 
on the shop-business, and he also procured the 
Abkarry contract to be annually renewed in his 
name, and carried on the business of that contract, 
and the distillery connected with it. In the year 
1854, the Appellants and Charles Henry Abraham 
instituted against the Respondent the suit out of 
which this appeal has arisen, estimating the property 

to be recovered in the suit at Rs. 3,00,060. 

By their plaint in the suit they alleged, that the 
whole of the capital in the shop-business was supplied 
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by the late Matthew Abrahain \ that the distillery *863. 
business was carried on by him alone and with his Abraham 

own capital, and that the Respondent was his clerk, abrIham. 
agent, or manager, in this business at a salary ; that 
on the death of Matthew Abraham, the duty of 
collecting his estate devolved on the Appellant, 

Charlotte Abraham, and she intrusted the collection, 
realization, and management of it to the Respondent, 
and gave him a power of attorney for that purpose, 
and that the Respondent had carried on both the shop- 
business and the distillery business by means of the 
late Matthew Abraham's, t:apital ; that he had made 
payments to and on account of the f'lainlifts, and for 
the debts of Matthew Abt'aham, but not nearly to the 
amount which he had received ; and the Plaintiffs 
accordingly by their plaint, prayed for an account of 
the late Matthew A braham' s estate received bv the 
Respondent, including the profits of the shop-business 
and oi the distillery, subsequently to his decease, 
offering to make the Respondent a just and sufficient 
allowance for his services in managing the distillerv 
business since the death of Matthew Abraham. 

The Respondent, by his answer to the plaint, in- 
sisted, that the Appellant, Charlotte Abraham, being 
the widow of the late Matthew Abraham, could not 
claim jointly with her sons, the other Plaintiffs ; that 
she was entitled only to maintenance, and must seek 
It from her sons. He said yhsit Mattheio Abraha??i's. 
situation in the arsenal was procured for him by his 
father; that the father demised when he. the 
Defendant, was about two or three years of age, and 
that the late Matfheiv Abraham took charge of him, 
the Defendant, as his guardian, and took charge also 
of all the property left by their father ; that the shop- 

31 
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business had been conducted by him both in the life- 
time and since the decease of Afafthew Ahraham^ but 
that as the deceased Matthew Abraham and he (the 
Defendant) were possessed of very little property, 
they had jointly borrowed money at interest on their 
joint bonds to carry on their business, and that it was 
by tlu‘se means the capital of the business had been 
laiscd : and he urged that the late Matthew Abraham 
and he (the Defendant) were brothers of an undivided 
native Hindoo family, jointly labouring together for 
their common welfare, borrowing money on interest 
for their business upon their joint bonds and security, 
and mortgaging all their joint property of every 
description as security for the same ; and con- 
sequently that the late Matthew Abrahara and he (the 
Defendant) had an equal right to all the capital, and 
not the elder brother, Matthew Abraham^ alone. He 
said that the Plaintifts, Charles Henry Abraham and 
Daatel V tneent Abraham, were merely junior members 
of an undivided Hindoo famil}-, and that he (the 
Defendant) by the death of Matthew Abraham had 
become the head of the family, and he insisted that 
ihe fact of himself and his father and family being 
Christians ('ould not and did not make tliem subject 
to the English law. 'Pbat their religion was an acci- 

O O 

dent, and that in fact they were Hindoos and un- 
di\ided, and must of necessity, and according to all 
practice and precedent, be subject to the Hindoo law 
and no other. He denied that the Ahkarry contract 
was the property of Matthew Abraham alone, and 
alleged that he fthe Defendant) had purchased the 
contract after the death of the late Matthew Abraham 
on his own responsibility. 

Fhe Plaintiffs by their replication submitted, tliat 
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]>y whatever law the case was to be decided, they had 
all a common interest against the Defendant, and that 
no final decision could be come to in the absence of 
any of them. They relied upon the family having 
been Christians for several generations as putting an 
end to the Defendant s assertion that the case ought to 
be decided according to the Hindoo law : and after 
referring to the class of Hast Indians having always 
been considered to be governed by the same laws as 
Englishmen as to their rights of descent and inherit- 
ance, and to authorities bv which, as thev contended, 
it was shown that in suits between parties who A\’erc 
neither Hindoos nor Mahomedans in relisfion. the 

O 

usages of the particular class to ^^hich they belonged 
formed the guide of the Court, and that even in cases 
to which Hindoo Jaw was applicable, the usages of 
the famih were to be the rule of <rnidance when thev 
were opposed to the law, they subinitled that the 
Court, before coming to a decision in the case, ought 
to consult the usages of the class to which the parties 
in the suit belonged, and ascertain what had been the 
usages of the family in which they had been reared. 
They further insisted, that even if the case was to be 
governed by the Hindoo law, the Defendant had no 
right to any portion of the late Maftheii} Ahrahain'i, 
estate. 'I'hey denied that Matthciv Abraham inherited 
any property whatever from his fatlu^r and said that 
the father died an insolvent and ruined man, and that 
Matthew Abraham had taken charge of the Defendant 
and reared him from generosity, and had begun llie 
affairs under litigation when the Defendant was a bov 
at school, and unable to assist him in them. fhev 
insisted that Matthexe Abraham and the Defendant 
were not members of an undivided familv in the 
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light alleged by the Defendant, and that even if 
Matthew Abraham obtained his original appointment 
under Government through the instrumentality of his 
father, it would confer no right on a younger brother, 
but the salary attached to the appointment would, 
even under the Hindoo law, be considered a separate 
acquisition. 

'fhe Defendant, by his rejoinder, adopted the 
view insisted upon by the replication as to the prin- 
ciples which ought to determine the law by which 
the case should be decided, submitting that the 
Plaintiffs had laid down the correct principle, namely, 
that the customs and usages of the class to which 
both parties belonged must be sought for and 
searched, and, further, that the usages of the par- 
ticular family to which the parties belonged must be 
looked to, in order to ascertain what law was to 
govern their relations to each other. 

It appears from the record of proceedings before 
us that in this stage of the suit the Plaintiffs were 
non-suited by a decree of the Civil Court of Bellary 
upon the grounds, first, that the Plaintiff, Charlotte 
Abraham, the widow, could not take part in the suit, 
she having no right of inheritance as the family 
stood ; and secondly, that no sufficient description or 
specification of the value of the property sued for had 
been given in the plaint : but upon an appeal to the 
Sadder Adawlut, this nonsuit was set aside, and the 
Civil Judge was directed to dispose of the case on the 
merits, the Court observing, that the Civil Judge had 
pronounced upon a point material to the issue of the 
suit, namely, the law of inheritance, by which the 
parties were to be bound, without receiving any 
evidence whereby to govern his judgment on the 
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subject, and that such a judgment could only be 
rightly pronounced upon a consideration of the 
usages of persons situated as the parties were, being 
Christians whose ancestors were of Hindoo stock, 
and of the usages in their particular family, as indi- 
cated by the acts of the parties and their predecessors 
in respect of their property since they had belonged 
to the Christian community, and that it would be 
necessary further to ascertain by whom and under 
what circumstances the property in issue was ac- 
quired, so as to determine whether it was the estate 
of the deceased, Mattheiv Abrahauiy acquired by him- 
self, or of ancestral origin, after which the rights of 
the parties thereto, whether under the English or 
Hindoo law, should be declared. 

'Phe case was accordingly remitted to the Civil 
Court of Bellary^ and the points stated in the plead- 
ings (a) were recorded for proof. A vast mass of 
evidence upon the points recorded was adduced, both 
on the part of the Plaintiffs and ou the part of the 
Defendant. "Pheir Lordships do not lind it necessary 
to enter into the details of this evidence. It will be 
sufficient for them, in disposing of the several points 
of the case, to state the conclusions at which they 
have arrived as to the result of the evidence bearing 
on these points. 

By the decree made upon the hearing of the 
cause by the Civil Court of Bellary, the Court 
ordered as follows: — That an account be taken 
of the capital employed in the shop-business 
and of the profits thereof, both prior and sub- 
sequent to Matthciv Abrahavi'^ death, and that the 
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Dcfcnclanl do pay to the Plaintiffs- one-half of the 
capital and profits found due. That an account be 
taken of all the capital employed in the distillery 
business and of the profits, down to the time of the 
death of Matthew Abraham, and also of the profits of 
the distillery business arisen since his death, and that 
the Defendant do pay to the Plaintiffs the amount of 
the capital and profits found due. That an account 
be taken of all other the moneys, goods, debts and 
property of Matthew Abraham which have been col- 
lected or received by, or come into the possession of 
the Defendant, or any person by his order or for his 
use, and that the Defendant do deliver up to the 
Plaintiffs all such portions thereof as consist in kind 
or specie, and do pay to the Plaintiffs all such portions 
thereof as consist of money, and do pay such por- 
tions thereof as have been converted into money since 
the death of Matthew Abraham, That so long as the 
present contract endures, and so long as the Defendant 
carries on the business in the Plaintiffs' distillery 
buildings, &c., and with their capital, slock, &c., he 
must and shall be considered as their agent, and as 
such accountable to them for all the profits arising 
from the said business, and that he shall deliver up 
to the Plaintiffs all deeds, books, securities, docu- 
ments, papers, and writings in his possession or 
power, relating to the said contract or to the said 
distillery business, or otherwise relating to the pro- 
perty, estate, or effects of Matthew deceased ; 

the Plaintiffs being bound, in taking the aforesaid 
several accounts, to make to the Defendant a just and 
sufficient allowance for his services in managing the 
said distillery business, and also for his services in 
collecting and managing all other the properly, estate, 
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and effects of Matthew Ahra,ham^ and that the 
Defendant do pay to the Plaintiffs the costs of the 
suit. 

From this decree the Defendant appealed to the 
Sadder Court. 


The Sadder Court, upon the case being brought 
before it, submitted a question to their Pundits in 
these terms: — “Two brothers, governed by Hindoo 
law, inherit no ancestral property. They live together. 
The elder acquires some property. The younger 
brother, as he comes to years of discretion, is subse- 
quently admitted by the elder to take part in the 
administration of his business. They jointly borrow 
money for the uses of the business, and both give 
their labour thereto. The elder of those brothers has 
demised. During the latter years of the deceased 
brother the labour fell chiefly on the v'oiinger one. 
Since the demise it has fallen exclusively on him. The 
elder brother has left two sons. Are the said uncle 
and nephews to be considered co-sharers ; and, if so, 
in what proportions?" 

.And the Court afterwards submitted this further 
question to the same Pundits: — “Supposing the said 
two brothers and the sons of the dcceasefl brother to 
be ignorant of their respective rights in law over the 
said properly, would this interfere with (he title of 


one party or the other to recover smh right 

disputes and fonseqm-nt litigation occurred bet 
them ?" 


when 

ween 


Ihe opinion crivt-n by the Hunclits upon these 
questions having been, that the properly ought to l.e 
.lividecl into two shares, and one of them given to 
the sons of th<- elder brother and the olhe"!^ to the 
younger one, and that the rights aeqnire.l by the sons 
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could not be affected by their ignorance of those 
rights, the Court as to the legal rights of the parties 
held that they stood as representing two branches of 
a family governed, as to rights in property, by Hindoo 
law, and with equal shares ; and having arrived at 
this conclusion, the Court adopted the estimate of 
the value of the property made by the Plaintiffs for 
the purposes of their suit — that it was of the value 
of Rs. 3,00,000, added to that amount the sums 
which had been paid to the Plaintiffs and to creditors, 
and the Value of some part of the property in the 
Plaintiffs’ possession, thus bringing up the entire 
value of the property to Rs. 4,71,114. loa. 5p., and 
lakine one-half of that amount as the Plaintiffs^ 

share, and deducting from it the sums which had 
been paid to them, and one-half of the debts, found 
the balance due to the Plaintiffs to be the sum of 

Rs. 71,492 loa. 9jp., which the Court ordered the 

Defendant to pay to the Plaintiffs in discharge of all 
obligations due by him up to the date of the suit. 
The Court was also of opinion that the Plaintiffs 

were not justified in having recourse to the suit, and 
accordingly imposed upon them all the costs which 
had been incurred by it. 

It is from this decree of the Sttdder Court that the 

present appeal has been brought. 

The first and most important question raised by 
this appeal is, by what law the rights of these parties 
ought to be determined. In considering this question 
it is material in the first place to observe what was 
the real point in issue in the cause. Laying out of 
consideration the objection raised by the answer, that 
the Plaintiff, Charlotte Abraham, as widow, could not 
sue jointly with the other Plaintiffs, her sons, an 
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objection of misjoinder of parties which, in their 
Lordships’ opinion, was properly answered by the 
replication, and properly disposed of by the Sudder 
Court when the case was first brought before it by 
appeal, the true question at issue in this case is, not 
who was the heir of the late A/attheiv Abraham, but 
whether he anti the Hespondenl formetl an undivided 
family in the sense which those words bear in tin* 
Hindoo law with reference to the acquisition, improve- 
ment, enjoyment, disposition, and devolution of pro- 
perty. It is a question o! parcenership, and not of 
heirship. Heirship may be governed by the Hindoo 

law, or by any other law to which the ancestor may 
be subject ; but parcenership, understood in the sense 
in whicli their Lordships, here use the term, as ex- 
pressing the riglits and obligations growing out of the 
status of an undivided family, is the creature of, and 
must be governed by, the Hindoo law. Consider- 
ing the case, then, with refereme to parcenership, 

what is the position of a member of a Hindoo famiiy 
who has become a convert to ( hristianitv ? He 

becomes, as their l.ordships apprehend, at once 
severed from the family, and regarded by them as ati 
outcast. The tie which bound the family together 
IS, so far as he is concerned, not only loosened, hut 
dissolved. fhe obligations consequent upon and 
connected with the tie must, as it seems to their 

Lordships, be dissolved with it. Parcenership may 

be put an end to by a severance effected by parti- 
tion ; it must, as their Lordsldps think, equally be 
put an end to by severance which the Hindoo law 
recognizes and creates. Their Lordships. therefore, 
are of opinion, that upon the conversion of a Hindoo 
to Christianity the Hindoo law erases to have 
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continuing obligatoiy force upon the convert. He 
may renounce the old law by which he was bound, as 
he has renounced his old religion, or, if he thinks fit, 
he may abide by the old law, notwithstanding he has 
renounced the old religion. 

It ap]>ears, indeed, both from the pleadings and 
from the points before referred to, that neither* side 
('onteiuled for the ('ontinuing obligatory force of 

Hindoo la\^• on a convert to Christianity from that 
persuasion. The custom and usages of families are 
alone appealed to, with a reference also to the usages 
of this particular family ; a reference which implies 
that the general custom of a class is not imperatively 
obligfatorv on new converts to Christianity. The 

conclusion at which their Lordships have arrived on 
this point, appears also to be supported by authority ; 
for the opinion expressed as to the Hindoo law by the 
Judge of the Civil Court at Bel I ary seems to coin- 

cide entirely with the opinions of Pundits reported 
in J'V. H. M acna^^hieu “ Hindu Law,” \’ol. 11 . 

pp. 131-2. It is there stated, that on the death of an 
apostate from the Hindoo faith, his heirs, accord- 

ing to Hindoo law, will take all the property which he 
had at the time of his conversion : and the marginal 
note states, that his subsequently acquired property 
w oiild be' go\ t-rned as to its devolution by the law of 
hi.'' new religion. 'I'he religion embrated in that 

case was the Mahomedan, which regulated the devo- 
lution of property. The Pundits, therefore, in their 

reply. naturally connected religion was the rules of 
descent of propertv as an adjunct, hut the important 
point which they declare is the separation of the 
convert from the binding force of Hindoo law, as to 
his sul)sequ(*nt acquisitions, 
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Such, then, being" the slate of the case, so far as 
the Hindoo law is concerned, we must next consider 
whether there is any other law which determines 
the rights over the property of a Hindoo becoming 
a convert to Christianity. The lex loci Act clearly 
does not apply, the parties having ceased to be 
Hindoo in religion; and looking to the Regulations, 
their Lordships think that so far as they prescribe 
that the Hindoo law shall be applied to Hindoos and 
the Mahomedan law to Mahomedans, they must be 
understood to refer to Hindoos and Mahomedans not 
by birth merely, but by religion also. They think, 
therefore, that this case fell to be decided accordino- 
to the Regulation which prescribes that the decision 
shall be according to equity and good conscience. 
Applying, then, this rule to the decision of the case, 
It seems to their Lordships that the course which 
appears to have been pursued in India in these 


cases, and to have been adopted in the present case, of 
referring the decision to the usages of the class to 
which the convert may have attached himself, and of 
the family to which he may have belonged, has been 
most t onsonant both to equity and good conscience. 
The profession of Christianity releases the convert 
from the trammels of the Hindoo law. but it does not 


of necessity involve any change of the rights or 
relations of the convert in matters with which ( hris- 


tianity has no concern, such as his rights and in- 
terests in, and his powers over, property. 'I'he 
convert, though not bound as to such matters, either 


by the Hindoo law or by any other positive law, may 
by his course of conduct after his conversion have 


shown by what law he intended to be governed as to 
these matters. He may have done so either by 
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attaching himself to a class which as to these matters 
has adopted and acted upon some^ particular law, or 
by having himself observed some family usage or 
custom : and nothing can surely be more just than 
that the rights and interests in his property, and 
his powers over it, should be governed by the law 
which he has adopted, or the rules which he has 
observed. 

Their Lordships have thought it right thus to state 
their opinion on this point, as this is the lirst case in 
which the question lias been brought under their con- 
sideration. They consider the decision referred to in 
the judgment of the Sudder Dcwanny Adawlut in the 
case of a succession to one of the class of East 
Indians to be an instance of a just and proper 
exercise of the discretion entrusted to these Courts. 
The English law, as such, is not the law of those 
Courts. They have, properly speaking, no obligatory 
law of the foruin^ as the Supreme Courts had. The 
East Indians could not claim the English law as of 
right j but they were a class most nearly resembling 
the English, they conformed to them in religion, 
manners, and customs, and the English law as to the 
succession of movables was applied by the Courts in 
the Mofussil to the succession of the property of this 

class. 

Such, then, being their Lordships’ opinion as to 
the law by which they ought to be guided in the 
decision of this case, it becomes necessary to see 
how the case staiuls upon the evidence. 

Their l.ordships collect from the evidence that 
the class known in India as " native Christians,” using 
that term in its wide and extended sense as embracing 
all natives converted to Christianity, has subordinate 
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divisions forming again distinct classes, of which 
some adhere to the Hindoo customs and usages as to 
property ; others retain those customs and usages 

in a modified form ; and others again have wholly 
abandoned those customs and usages, and adopted 

different rules and laws as to their property. 

Of this latter class are the “ East Indians,” a class 
well defined in India, the members of which follow 

in all things the usages and customs of the English 

resident there, and though they cannot claim the 
exemption from jurisdictiott, nor the privilege of a 
personal law, which the British subjects, in the limited 
sense of the terms of the jurisdiction of the Charters 
of the Supreme Courts, enjoy, in other respects, in the 
common bond of union in religion, customs, and 
manners, approach the class of British subjects. 

Reverting again to the evidence, their Lordships 
think that it is to be collected from it that the family 
from which both the late Matthew Abraham and the 
Respondent descended was of that class of native 
Christians which commonly retains native usages 
and customs, and they consider it probable, there- 
fore, that had the family possessed property tliey 
would, so long as those usages and customs were 
retained, have enjoyed it in common according to 
Hindoo custom ; but their Lordships are perfectly 
satisfied upon the evidence that the late Matthew 
Abraham and the Respondent had no ancestral pro- 
perty, and that the property which the late Mattiieiv 
Abraham had was acquired by him by his own sole 
unaided exertions, and without any use whatever of 
any common stock. They fully concur in the finding 
of both the Courts in India upon this point. They 
are also quite satisfied upon the evidence that 
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from the time of the late Matthew Abraham'^ mar- 
riage he and the Appellant, Charlotte, his wife, and 
their children adhered in all respects to the reli- 
gion, manners, and habits of the East Indians, the 
class to which the Appellant. Charlotte Abraham^ 
belonged. 

Previously to the marriage some doubt appears to 
have been entertained whether the East Indians, the 
class to which the lady belonged, would receive 
Matthew Abraham into their societv and treat him as 
one of themselves. The evidence on this point of 
the Appellant, Charlotte Abraham, the first Plaintiff, 
is corroborated by that of a very respectable witness, 
on whose veracity no doubt can rest. Before this 
time Mr. Matthew Abraham had assumed the Enjrlish 

C> 

dress, and had outwardly conformed to all the habits 
ol the English. Assurances were given that the 
East Indians of liellary would recognize her husband 
as one of their body, and the marriage took place. 
On one important public occasion when a jury was 
summoned of East Indians, Matthew sat as one of 
them, and acted as their foreman. 

The evidence on this part of the case appears to 
their Lordships to be clear beyond all doubt. They 

proceed, then, to consider its effect. That it is not 
competent to parties to create, as to property, any 
new law to regulate the succession to it ab intestatOy 
their Lordships entertain no doubt ; but that is not 

the question on which this case depends. The ques- 
tion is, whether, when there are different laws as to 

property applying to different classes, parties ought 
not he considered to have adopted the law as to pro- 
perty, whether in respect of succession ab intestato 
or in other respects, of the class to which they 
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belong. In this particular case the question is, 
whether the property was bound by the Hindoo law 
of parcenership. 

Now, I^Ialthew Abraham acquired the nucleus of 
his property himself. No law imposed any fetter upon 
liim as to his mode of dealing with it. It is not even 
shown, as a lact, how is ancestors after their con- 
version dealt with such property, as to tiu* use and en- 
joyment of it. It is plain that no rule as to such use 
and enjoyment, which the ancestors may voluntarily 
have imposed on themselves, could be of compulsory 
obligation on a descendant of theirs acquiring his 
own wealth. If a Hindoo in an undivided family may 
keep his own sole acquisitions separate, as he un- 
doubtedly may, .> fortiori a Christian may do the 
same. Customs and usages as to dealing with pro- 
perty, unless their continuance be enjoined by law, 
as they are adopted voluntarily, so they may be 
changed, or lost by desuetude. It was well observed 
l>y Mr. Melvill, that custom implies continuance. If 
a family of converts retain the customs in part of 
their unconverted predecessors, is that election of 
theirs invariable and inflexible? Can neither they 
nor their descendants change things in their very 
nature variable, as dependent on the changeful incli- 
nations, feelings, and obligations of successive gene- 
rations ol men? If the spirit ol an adopted religion 
improves those who become converts to it, and 
they reject, from conscience, customs to which their 
first converted ancestors adhered, must the aban- 
cloned usage, be Irc-ated by a sort of Jictio inris as 
=’(>11 the enduring customs of the family? i| it 
not so as to things which belong to the'jurisdirtion of 
conscience. ,s it so as to things of convenien.e or 
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interest? Surely, in things indifferent in themselves, 
the Tribunals which have a discretion and have no 
positive lex fori imposed on them should rather pro- 
ceed on what actually exists than on what has existed, 
and in forming their own presumptions have regard 
rather to a man's own way of life than to that of his 
predecessors. Though race and blood are indepen- 
dent of volition, usage is not. 

'Fhe law has not, so far as their Lordships can see, 
prohibited a Christian convert from changing his 
class. The inconvenience resulting from a change of 
succession consequent on a change of class is no 
greater than that which often results from a change of 
domicile. The ar^umentitm ah inconvenienii cannot, 
therefore, be used against the legality of such a 
('hangc. If such change Lakes place in fact, why 
should it bo regarded as non-existing in law ? Their 
Lordships are of opinion, that it was competent to 
Matthew Abrahayny though himself both by origin 
and actually in his youth a “ Native Christian,” 
following the Hindoo laws and customs on matters 
relating to property, to change his class of Christian, 
and become of the Christian class to which his wife 
belonged. 'Fhis was no light and inconsiderate step, 
taken up on a whim, and to be as lightly laid aside. 
We find in the evidence that there was on one side 
an exhibition of preliminary caution. The change 
was deliberate, it was publicly acted upon, and en- 
dured through his life for twenty years or more. 
His family was managed and lived in all respects like 
an East Indian family. In such a family the undi- 
vided family union in the sense before-mentioned is 
unknown. How, then, can it be imposed on that 
family of which Matthew Abraham formed the head as 
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father? Not by consent, for. there was none; not by 
force of obligatory law, for there was none ; not by 
adoption, for they had not adopted any Hindoo cus- 
toms, but, on the contrary, had rejected them all. 
It could only be imposed, as it seems to their Lord- 
ships, by passing over the actual family springing 
from the marriage, and by absorbing all its members 
in the original family of which the two brothers were 
members ; by passing over all actual usages, customs, 
and ways of living: and by supposing, contrary to 
fact, the prevalence of Hindoo customs which had 
been deliberately abandoned. Their Lordships, there- 
fore, are of opinion, that the undivided family on 
which the Defendant relies in his answer did not 
exist in any sense which is material to or assists the 
decision of the case. 

I'here being then, in their Lordships’ opinion, no 
su('h undivided family, and the case not being, in 
their judgment, governed bv the Hindoo law. it is 
unnetessary to fliscuss the opinion giv<Mi by the 
Lundits upon the operation of that law, or to entcT 
into the question, so much discussed ai the Bar, 
wh<*ther thi‘ late Matthc'a' /\hrnhant'-> acquisitions 
ought, or ought not. according to t))at law, to have 
been deemed to be his separate estatt*. It is sufticienl. 
with reference to the opinioii of the Ihindits, to saN'. 
that the case stated for their opinion proc<‘eds upon 
an assumption which, in their Lordships’ judgment, 
was not warranted by the facts. Their Lordships, 
however, think it right to add. for the guidance of 
the Courts in India in future cases, that whent‘\er 
the opinion of Pundits is required, and there are anv 
special circumstances which may bear upon tlu- 
question to be submitted for their opinion, those 
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special circumstances ought to be set forth in the 
case submitted to them. ' Their I.ordships make this 
observation with reference to the broad and general 
statements contained in (he case which, in this in- 
stance. was laid before the Pundits; “that the 
brothers lived together, and that the eldest acquired 
some i)i-operty," unaccompanied as those statements 
were by any specification of the mode in which, and 
the circumstances under which, the brothers so lived, 
and (he property was so acquired — circumstances 
which, to say the least, were imporlant to be con- 
sidered in forming an opinion upon the point sub- 
mitted for consideration. 

Having thus considered the case so far as respects 
the law to he applied in determining it, their f.ord- 
ships will now proceed to consider how llie case 
stands upon the evidence with reference to the point 
whether the Defendant was entitled to share in the 
property in question by agreement, or consent 
amounting to agreement, between him and the late 
Matthc'iO Ahraham : a point which, though not distinctly 
pleaded on the part of the Respondent, must, as their 
l,or<lships think, upon a fair view of all the pleadings 
in the <'ase, be considered to be open. 

In considering the weight of the evidence upon 
this point, the Hrst thing to be determined is, upon 
whom does the burthen of proof rest ? Their Lord- 
ships are of opinion, that it lies on *the Defendant. 

It must be so. even under the Hindoo law, as the 
nucleus of acejuired property was in this case separate, 
unaided acquisition, unaided either by funds or labour 
of ibe claimant. Their Lordships do not propose to 
enter into a minute examination and consideration in 
dclail ol every part of llic evidence relied upon, nor 
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ol every observation made and argument ur^ed upon 
it by eitlier side : that course would extend their 
observations to an unnecessary and unprofitable 
length.^ They propose to deal with the presumptions 
insisted on, on either side, as arising from the conduct of 
the parties, and to contrast and weigh those presump- 
tions. The case was rightly stated by Mr. Mackeson 
to be, not a one-sided one : on the contrary, it presents 
evidence embarrassing to deal with, both in the con- 
(lict of positive testimony and of opposing presump- 
tions. For the Appellants, the presumptions from 
conduct principally relied on are those vvhici) arise 
from wliat appears upon the evidence as to the fol- 
lowing matters; first, tlie habits of life of the fami- 
lies both of Matthew Abraham and the Respondent, 
as inconsistent with the nature of tlie existence of an 
undivided Hindoos family, Hindoos by origin, but not 
Hindoos by religion. Secondly, the establishment 
by Matthew Abraham of a business utuler his sole 
name ; his introduction into it of his brother and 
Kiihardson as partners with himself ; his formal 
public notilicalion of that fact to the world by a 
notice stating that he had introduced them iiUo his 
lirm ; the payment of rent for the shop, both during 
the continuance of that lirm and by the succeeding 
lirm, vvhieli then consisted of himself and his brother 
only ; and the inconsistency of that payment with 
the joint property in the building and premises. 

I hirdly, the signatures on several occasions of Francis 
Abraham as agent ; his dissatisfaction with the busi- 
ness at /\ urnoui \ and Ins language regarding it as 
inconsistent with a joint ownership and corresponding 
voice. Fourthly, after the death of Matthew Abra- 
ham, the inconsistency of the Defendant’s whole con- 
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duct for a time, with any notion in his mind that he 
had a joint legal interest in the whole property of the 
family. Much stress was laid on the inconsistency 
ot tlie statement in the Respondent’s letter to Charles 
Henry Abrahamy of the 19th of Augusty 18*42, in 
which, giving an account of all the property of 
Matthc'd. Abralianiy he states that, it was - in the 
bracketed item or items alone he had a half share, 
the item or items so bracketed not including the 
distillery, which is afterwards mentioned as a part of 
the property of Matthew Abraham ; on the Respon- 
dent’s fears expressed in the same letter of being 
left to seek his fortune ; on his expression that . he had 
hoped that his brother would have provided for him ; 
and on the request to Charles Henry Abrahamy to inter- 
cede with his mother to carry out the presumed in- 
tentions of his lather. Fifthly, the treatment by the 
Defendant of Mrs. Charlotte Abrahaniy as the head of 
the family ; the inconsistency of that treatment with 
her condition of a widow in a family adopting or 
retaining Hindoo custums and law in part and by 
choice; the administration taken out in her name; 
and his taking a power of attorney from her. These 
were treated as inconsistent with the Respondent’s 
position in the family on his hypothesis. 

On the other side, the nature of the original family 

to which the Defendant and his brother belonged,; 

the customs of the Christian class within which that 

* 

family was included ; and the ordinary enjoyment of 
their property by such families according to the 
customs of their Hindoo progenitors, were relied on 
to show that the family dealt with the property as an 

undivided one. 

The dealings of the Defendant in the management 
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of his brother’s affairs; the absence of any satisfactory 
proof that he had received any salary or emolument 
as agent or clerk ; the consistency of all that he did 
with the ordinary course of dealing in an undivided 
Hindoo family ; the presumed continuance of a state 
proved to have existed, and not in terms proved to 
have been interrupted ; the execution bf the bonds 
and conveyances referred to in the Respondent’s case ; 
and the inconsistency of those instruments with the 
ordinary dealing of a mere clerk or agent, — were 
pressed with much force on the attention ol their 
Lordships. The statement of ownership in J-^rands 
Abraham contained in his mortgage deed, and the ad- 
missions derived from the acts of the third I'^laintiff, 
Daniel Vincent Abraham^ in the suits and proceedings 
relating to the Kurnonl affairs, also referred to in the 
case of the Respondents, were urged as additional 
grounds in support of the case of the Defendant, 
which it was argued the language of a large portion 
of the correspondence strengthened. 

Their Lordships will first consider the evidence on 
these points, and the presumptions to be dra\N n from 
it with reference to the Hindoo law. In this point 
of view much, if not the whole, of what is urged on the 
part of the Respondent as to the nature of the original 
family to which he and Mattheu' Abraham belonged, 
and as to the dealings of such families, is sufficiently 
answered by what has been already said as to the 
right of Matthew Abraham to change, and as to the 
fact of his having changed, the class of Christians to 
which he was attached. As to the absence of proof 
that the Respondent received any salary or emolu- 
ment as agent or clerk, independently of the absence 
and destruction of books and accounts, which cannot 



Aukaha.m 


Abk.vh a m. 


250 


ii\ IHfc: 1>I<1VV COUNCIL 


1863. 



Abkaham 


V. 

Abraham* 


but weigh heavily agaiiisl the Respondent, it is to be 
observed that there is an equal absence of proof that 
the Respondent ever received any share of profits as 
parcener. 

The arguments from the dealings of the brothers, 
so forcibly urged by Sir Hugh Cairns^ are certainly 
as forcibly to prove an ordinary partnership as to 
prove that kind of parcenary which obtains under 
the Hindoo law. 'I'hese brothers, when they es- 
tablished a partnership in the shop, established and 
maintained it on the ordinary commercial basis, in 
shares, as well when they were the only partners as 
when Richardson was associated with them. On 
what ground, then, should a Court conclude, if it 
thought that a conjoint interest existed in the Ab- 
harry contracts, that it was founded on Hindoo 
famil)’ union, rather than on the model of the shop 
business? This presumption could only be made by 

assuming the Hindoo law to govern the case. 

% 

As to the bonds and conveyances, it is to be ob- 
served, that these instruments are wholly unexplained 
by the evidence, and that the fact of the Appellant, 
Charlotte AbrahaiHy liaving been made a party to 
some or one ol them, renders it very difficult to 
deduce from any of them the inference for which the 
Respondent has contended ; but, what is, perhaps, 
of still greater importance is this, that there is no 
proof of the application of any of the moneys raised 
by these instruments to any other purposes than Ujc 
purposes of the shop, and that the Respondent by 
his answer refers to these moneys having been raised 
for the purposes of the shop business. With respect 
to the correspondence, their Lordships feel no doubt 
as to the conclusion to be drawn from it. After care- 
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fully perusing it, they have been unable to find any- 
thing at variance with the statement contained in the 
letter of the 19th of August, 1842, to which they 
have above referred. They find much, both in the 
correspondence and in the other documents, in proof 

in the cause which tends to confirm what i.s stated in 
that letter. 


The Respondent, by that letter insists on no right. 
He merely suggests a similar remuneration to that 
which he had hoped to receive by way of testamentary 
gift Irom his deceased brother. Their Lordships are 
totally unable to reconcile this letter with the existence 
of the right since insisted on. After giving due weight 
to the arguments on both sides on its construction 
and meaning, they are unable to adopt that reading 
of it on which the Counsel for the Respondent have 
insisted. That construction is not, in their opinion, 
consistent with either the spirit of the composition, 
viewed as a whole, or with its lano-uao-e 

I hen as to the admission contended to have been 
made by the Appellant, Daniel Vincent Abraham. 
.\either the Appellant, Charlotte Ahra ham , nor the 
l.ite Plaintiff, Chart^’s Henry Abraham, is in any wav 
proved to have been privy to. or cognizant of, lliis 
admission ; the late Plaintiff, Charles Henry Abraham, 
was absent in Cnglaml at tli<‘ time, :ind he never in 


■III)’ way adopted it. It is. no doubt, evidence against 
all the Plaintiffs, but. in their Lordships’ optnion, 
undue weight has been ascribed to it in the judgment 
of the Sn^liler Court. Whence had this young man 
ol nineteen his knowledge that the family was undi- 
\ id* d ' It i> a mixed and complex proposition of 
fact and law ; and it supposes a stains concerning 
which the Kespond<i.t hiins<!r seems to have been 
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long uncertain. Had he so understood his position 
at the time when he wrote the letter of the igth of 
August, 1842; had he then considered that he was a 
half sharer in the whole property, he could scarcely 
have expressed himself as he did in that letter. Yet 
to this admission of a youth, ignorant alike of law 
and business, a binding effect is given against all the 
Plaintiffs on the record. 

Their Lordships are not prepared to follow the 
Sudder Court in the weight which they have given to 
this admission. Looking at the whole case, with re- 
ference to the Hindoo law, they are of opinion, that 
the claim of the Respondent to a share of the pro- 
perty in dispute by virtue of that law cannot be sup- 
ported, and they are not less satisfied that if the case 
he looked at with reference to the English law — a 
point of view, however, which, so far as the Respon- 
dent is concerned, seems to them to be excluded by the 
pleadings in the cause — the evidence on the part of the 
Respondent is insufficient, when weighed against the 
evidence on the other side, to establish a partnership 
according to that law. Their Lordships, therefore, 
have come to the conclusion, that the decree of the 
Sudder Court cannot be maintained ; but. on the other 
hand, they are not prepared to go to the full length 
to which the Judge of the Civil Court of Beliary 
has gone by his decree. The Respondent no doubt 
stood in a fiduciary position : though he may have 
been unconscious of the duty arising from his acts, 
he had, in effect, attorned to the Appellant, Charlotte 
Abraham, by accepting a power of attorney from her. 
That character, and the acquisitions under it, should 
have been renounced before the Respondent asserted 
an interest adverse to that of his constituent ; such 
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an assertion in one acting as agent is not prohibited 
on grounds of policy alone. It is in itself an un- 
conscientious breach of duty to a principal. The 
Letters of administration were, indeed, taken out for 
a special object only ; they were not strictly neces- 
sary, a certificate would have sufficed. But they 
were not of a limited character. I'here were assets 
in the local jurisdiction, and all parties concerned in 

interest were either consenting to, or subsequently 
ratified, the authority delegated by the Letters of 
administration. The administration related back to 
the death of i\Iatthew Abraham ; the possession of the 
whole property, therefore, from the time of his death 
must be ascribed to the first Plaintiff, as the Defendant 
acting under his power could not claim adversely. 

Their Lordships are by no means disposed to 
infringe upon the wise and salutary rules which have 
been laid dowui as to the conduct of persons standing 
in confidential positions ; but, on the other hand, 
they entirely agree wdth the Sttdder Dcu'anny Adawlut 
in their estimate of the value of the Respondent’s 
services. The property in the Abkarry contract may, 
by reason of its special character, be said to have 
been in a great degree preserved to the family by 
him. The evidence shows that none of the Plaintiffs 
were competent to the management of the concern. 
In all probability, but for the Respondent, the contract 
would have been lost to the family. It is repre- 
sented to have been the chief source of their income. 
It differs materially from an ordinary trading part- 
nership. The selection of the contractor is influenced 
by considerations which might probably have caused 
the Respondent to be named as the successor to his 
brother in the contract. The relationship of the 
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Respondent to the family, the devotion of his time 
and labour to the augmentation of its wealth, the 
creation, as it were, of the profits of the Abkarry 
business, establish a great difference between this and 
the case of any ordinary agency. 

In ordinary cases and under ordinary circumstances 
these services on the part of the Respondent would, 
no doubt, be sufficiently compensated by the provision 
in that behalf contained in the decree of the Civil 
Court, ))ut in this case their Lordshi]>s find it proved 
by the Plaintiff’s first witness, that the Respondent on 
Matthew Ahraham*s death declared to him that he had 
worked like a slave in the Abkarry business, and was 
merely paid for his labour ; but that for the future 
he would not do so unless he received an equal share 
with the others, meaning his brother’s widow and 
two sons ; and the witness says that he soon after- 
wards mentioned this conversation to the widow. If 
the widow dissented from this view, she ought, as 
their Lordships think, to have communicated such 
dissent to the Respondent, but she never did so. 

.After her having so long availed herself of the 

Respondent’s services, which she knew to be rendered 
on the faith of his receiving one-half the profits as a 
remuneration for those services, she and the other 
parties interested in the estate could not, in their 
Lordships’ opinion, be justly entitled to dispute the 
right of the Respondent to be remunerated to that 
extent. Their l.ordships, therefore, think, that it 

ought to have been declared by the decree that the 

Respondent was entitled to an equal share of the 
profits of the Abkarry i:ontriict accrued after the death 
of Matthew Abraham as a remuneration for his services 
in the <*>{ecution of that contract. Their Lordships 
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think also that, having regard to tlie evidence to 
which they have last alluded, and to the Respondent 
having been permitted for so many velars to carry on 
the Abkarry contracts without any dissent having 
been expressed to the terms stipulated for by him, 
the decree of the Civil Court has not dealt properly 
with the question of costs. They are of opinion 
that, under the circumstances of the case, the costs, 
up to the hearing, ought not to liave been given 
against the Respondent by the decree, but ought to 
have been reserved until the accounts were taken. 
The benefit which mav’ result to the estate mav form 
a material ingredient in considering what ought 
ultimately to be done as to the costs, and the mode 
in which tlic Respondent may account under the 
decree may also inhuence tliat question. 'I'he decree 
of the Civil Court having thus, in their Lordships’ 
opinion, gone too far. their Lordships think that 
there should be no costs of the appeal to the Siuidvr 
Court or of this appeal. 

Their Lordships, therefore, will humblv recom- 
mend Her Majesty to reverse the decree of the 
Court, and to restore the decree of the Civil 
Court of Hellary, modified as above pointed out (a). 
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JuGGOiMOHUN Ghosk ... . . Appellant, 

AND 

Kaiskickchunu . . . ... ... Respondent.^ 

On appeal from the Stipreme Court at Calcutta. 


30th June, 

& 

ist July, 
1862. 

Neither by 
the English 

northeHindoo 
law, unless 
there be mer- 
cantile usage, 
can interest 
be imported 
into a con- 
tract, which 
contains no 
stipulation to 
that effect. 

In an action 
on contract, 
known as 
Tajee mundee 
Chitt ies, o^xxxm 
wager con- 
tracts, (before 
the passing 
of the Act, 

No. XXL, of 
1848, which 
prohibited 
such gam- 
bling con- 
tracts,) the 
Plaintiff 
claimed in- 
terest on the 


1 HIS was a[i appeal from a judgment of the Su- 
preme Court at Calcutta^ founded on a verdict of that 
Court, sitting as a jury, on a new trial had in pur- 
suance of a remit by the judicial Committee, in 
an action on promises brought by the Appellant 
against the Respondent and one Manickchund, since 
deceased. 

The only question on the new trial and urged in this 
appeal, was whether upon the evidence the Appellant 
had established any usage of trade at Calcutta so 
as to entitle him to interest on the principal sum 
of Rs. 7,150. 6a. 3p., awarded to him on the new 
trial. The nature and circumstances of the case are 
fully set forth in the report of the former appeal (a). 

In pursuance of the Order in Council made by Her 

(rt) 7 Moore’s hid. App. Cases, 263. 

^ Present : Members of tlie Judicial Cominillee , — The Right 
Hon. Lord Kingsdown. the Right Hon. Dr. Lushington, and the 
Right Hon. Sir Edward Ryan. 

Assessors , — The Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir James \V. Colvile. 


sum recovered. Hold, that as there was no stipulation as to interest in 
the contract, or satisfactory evidence of mercantile usages at Calcutta to 
import interest into the contract, the interest claimed could not be 
allowed. 
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Majesty on the hearing of the previous appeal, the 
Appellant set the cause down for a new trial on the 
former pleadings, and the action was tried on the 
ist and 4th of June^ i860, before the Chief Justice, 
Sir Barnes Peacock, and Sir Mordannt Wells, in the 
Supreme Court at Calcutta. 

The Appellant, upon the question of mercantile or 
trade usage, examined eight witnesses, and put in two 
depositions of witnesses, taken in another action. The 
effect of their evidence was to show that no such general 
usage as that insisted on by the Appellant existed ; that 
in cases in which interest was paid between the parties 
to such opium chittees, it was not by force of the original 
contract, or the usage of the trade, but under a dis- 
tinct and substantive agreement, made sometimes in 
writing and sometimes verbally, between the original 
parties after the chittees became due and a failure to 
pay accordingly on the part of the then debtors ; and 
that such new agreement gave further time for the 
payment of the principal, varying from four or five to 
twenty days, and providing for the payment of in- 
terest at rates varying according to the arrangement 
of the parties in each separate transaction. Tlie 
Respondent examined three witnesses, and put in also 
the deposition of another witness taken in the other 
action. These witnesses deposed, that there was no 
known usage of trade, such as that which had been 
contended for by the Appellant, and agreed with the 
witnesses of the Appellant, so far as they declared 
that wherever interest was paid, it was not under the 
Tasee l^dundee Chittees, but under a subsequent fresh 

arrangement made by the parties in respect to the 
payment of such interest. 

Upon this evidence a verdict 
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Supreme Court for the Appellant, for the ]>nncipal 
sum of Rs. 7,150. 6a. 3p. only, as on the former 

trial, without interest. 

The Chief Justice, on delivering the verdict, said, — 
“ It appears to the Court that the Plaintiff is not 
entitled to interest on the principal sum admitted 
in this case to be due in respect of differences on 
the opium sales in question ; and if the case had not 
come down to us from the Privy Council for a new 
trial on this point, we should have been disposed to 
stop the case, concurring with the Counsel for the 
Defendant, that the Plaintiff has given no sufficient 
evidence in support of his claim to interest ; but 
in consequence of Sir yolin Coleridge's remark in 
the judgment of the Privy Council (7 Moore’s Ind. 
App. Cases, 282), to the effect that the evidence 
on the former trial required explanation, we 
thought it better that the case should proceed, and 
that the evidence which was forthcoming on the 
Defendant’s part should be gone into, in order that if 
our decision should again go to the Privy Council, the 
case might ie free from the former objections. Several 
questions have been raised in angument. The learned 
Advocate General in his reply contended that, as this 
was a case between Hindoos, we were bound to decide 
this question of interest according to the rules of 
Hindoo law, without reference to local usage, and 
that by that law interest was given in many cases, 
such as on money or goods lent, in which it was not 
generally recoverable by the law of England. It was 
not shown that according to Hindoo law interest 
would be payable under such a contract as this, in 
which there is no stipulation for interest, and I am 
not sure that in cases where interest is payable, 
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according to the Hindoo law, it can be recovered 

merely as damages. If it is recoverable as due by 
contract, the declaration should be framed accord- 
ingly, and the interest should not be claimed merely 
as damages. 1 understand that by the Hindoo law, 
when interest is payable, it is so expressed in the 
contract, and is due as a right, and that there is 

no such distinction as in our law of interest being 
given as damages for breach of contract. Something 
was said by the Advocate-General as a reason for not 
claiming interest in terms. with reft.'rence to tliis 
contract being considered as an immoral one ; but in 
that case not only interest but the principal also would 
be irrecoverable, and we cannot say that this 

contract is so far illegal as to avoid the claim to 

interest without avoiding also the right to the 

principal. d'he cases, however, already decided in 
the Privy Council between Hindoos, allirm that 
these contracts are not void either by English or 
Hindoo law (see Doolubdass Pettamberdass v. Ramioll 
Thakoorseydass, 5 Moore’s Ind. App. Cases. 109, and 
cases there cited); and. therefore, if the principal 
sum would be legally recoverable. it would follow 
that the interest, if due. might also be recovered. 
There is. liowever. no authority cited to satisfy 
the Court that such a contract bears interest 

and there is nothing on the face of the plaint in this 
action claiming interest or charging the Defendant 
with a liability to pay it. The plaint, in substance, 
only states that the contract was not performed and 
thereby the PlaintifT sustained damage. Is the Court 
then hound to allow interest, or has it the option 
here, as in other cases, of giving or withholdincr it '. 
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According to the English law, unless there is some 
usage of trade, such a demand would not bear in- 
terest, and there is no case which shows that accord- 
ing to Hindoo law a different rule applies. We are, 
therefore, driven to ascertain whether such a usage of 
trade exists, as that it must be supposed that the par- 
ties contracted with reference to it. We are not at 
all sure that, if such usage was made out, the Court 
would not be bound to give interest, not as damages, 
but as a substantial part of what was due by the con- 
tract itself. In Calton v. Bragg (15 East, 223), The 
action was for a balance consisting solely of interest, 
the principal having been paid. It was there decided, 
that interest was not allowable by law u^on money 
lent generally without a contract expressed, or to be 
implied from the usage of trade, or other special cir- 
cumstances. But there, if the action could have been 
supported, it would have been for interest as part of 
the debt, and not as damages. In an action on a Bill 
of Exchange, where interest is not expressed on the 
face of the Bill, interest is recoverable merely as da- 
mages, but if the Bill contains a stipulation for in- 
terest it becomes a part of the debt. It has been laid 
down that an invariable custom of trade affecting a 
contract is to be presumed as incorporated into the 
contract as in view of the contracting parties at the 
time. If, therefore, this contract had stated that the 
Defendants would pay the opium differences within 
three days after the sales, and in case of default 
would pay interest, the stipulation for interest would 
be such an integral part of the contract as that the 
Court would be bound to give it as part of the debt. 
But it is not so sought to be recovered, but as damages 
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merely. Suppose, instead of an express, there were 
an implied contract to pay interest from the course of 
dealing between certain parties, as in the case of 
tradesmen's bills in this city, which often specify in 
the heading that interest will be charged at a certain 
rate if the bill is not paid within a given time : if par- 
ties go on dealing with notice of these terms, a jury 
might infer that the customer agreed to the stipula- 
tion to pay interest if he delayed to pay the debt. In 
such case the interest would be recoverable as due by 
contract, and not merely as damages for the nonpay- 
ment of the demand. Now, the general usage of 
trade, where established, operates in the same man- 
ner as a particular course of dealing between indi- 
viduals. If, then, there be a well-known usage of 
trade in reference to particular contracts, a person 
dealing in the trade, contracts on the terms of 
the usage ; if interest is here recoverable on the 
difference of the opium sales by virtue of general 
usage, it is due by contract and not simply as 
damages. But, whether this is so or not, is com- 
paratively immaterial, for the Court is of opinion, 
that no such usage of trade has been proved by 
the evidence. In only one instance, the case of one 
Neem Mnllick, it was said that on a contract similar to 
the present, interest was paid. In all other instances 
we find that the payment was made by the Shroffs on 
behalf of the parties at the time when it became due. 
There was one witness, Manickjee Rtistontjce, who 
said that he paid interest on such contracts. But the 
way in which he paid interest was this, it was not on 
particular ChitteeSy but he had got a Shroff to issue 
these Chittees for him ; the Shroff paid the losses at 
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due date, and he advised Manickjee of the payments, 
and debited him with the payments and interest in a 
s^enerai account current between the parties. This, 
therefore, was a payment of interest not under the 
opium Chittees, but upon money advanced by the 
Shroff to pay the opium Chittees, and interest was 
cliarged in the usual course of dealing between the 
parties. In all the other cases of Chittees not being paid 
when falling due, all the witnesses agree, that the 
holder would call on the party liable, and if he were 
unable to pay, there would be a fresh arrangement 
(sometimes in writing, at other times verbal) giving a 
certain number of days, varying from four or five to 
twenty, for payment with interest at various rates. In 
such cases interest became chargeable by virtue of the 
new atu! special arrangement ; and this is a strong 
argument against its being considered by the parties 
to be due as part of the original contract : for if 
interest were due according to the term of the ori- 
ginal contract, there would be no neccssit}' for a new 
agreement stipulating for interest. In all these in- 
stances, the arrangemejit was for a short period, of 
sojue tNventv days at the utmost : and there is 'no case 

m ^ 

like the )>ro5enL w’lcn the claimant has lain by for ten 
years, and then claimed interest. It was said by some 
of the witnesses that the original contracts did not 
provide for interest in case of default in payment, 
because the contractors would be considered disho- 
nourable if they contemplated sucli a contingency as 
failure to pay ; and in fact, as suggested by Mr. 
Jiistice WcllSy these new contracts for enlarging the 
time of payment appear to have been made for the 
purpose of preventing the exposure of the defaulters 
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in the market, and the consequent injury to iheir 
credit. It appears to the Court, therefore, that there 
has been no usage of trade established by the evidence 
from which they can infer that, when the parties dealt 
it was an implied term of their contract, that in case 
of default in payment, interest would be chargeable 
without any further agreement ; and there will, there- 
fore, be a verdict for the Plaintiff for the principal 
sum which is admitted to be due, viz., Rs. 7,150.6a. 3p., 
but without interest.” 

'I'he present appeal was brought from this verdict. 


1S62. 
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Sir I*'it£i~Koy Kcliyt Q. C., and Air. 
for the Appellant. 


IV. Paterson^ 


This action was brought by the Ap[)ellanl upon 
certain contracts, known in India as “ Tajec Afundcc 
Chittees*' respecting the average price of o]>iuni at 
the lirst public sale by the Hast India Company for 
the year 1846, and the Appellant sought to recover 
the difference between such average price and tin- 
prices mentioned in the Ckittecs. Upon tin* former 
appeal here, Jng^^omohnn Ghose v. Manickchund (<•7) a 
new trial was ordered on the ground that the evidence 
of mercantile usage, given by the Appellant at the trial, 
as to allowance of interest upon these Chittees, required 
to be answered. On the new trial there was ample- 
evidence of usage to pay interest when default was 
made in paying the principal on Tajec Mundec Chitircs, 
and the Respondent failed to answer it bv an\ satis- 
factory evidence to the contrary. 'I'he \erdict of the 
Supreme Court, sitting as a jury, in not giving interest, 
as damages, we insist was against the weight of the 
evidence, and cannot be sustained. Again, it is most 

(rt) 7 Moore’s Ind. -\pp. Cases, 263-82. 
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important to bear in mind that the finding of the 
Supreme Court at Calcuttu is in direct conflict with the 
decisions of the Supreme Court at Bombay and of this 
Tribunal. In the case of R.a?nlal Thakursidizs v. 
Bulabdas Bitambey (12) it was held, that such wagers by 
the mercantile usage at Bofubay carried interest, and 
Lord in pronouncing the opinion of their 

Lordships in the same case upon appeal, Boolubdass 
Petamberdass v. Ramloll Thackoorseydass (d), says, 
" As to interest, we think the Court below were war- 
ranted in giving it, for it appears that interest was ac- 
customed to be paid on such pecuniary transactions.’' 
In the cases of Rughoonauth Sahoi Chotayloll v. Ma- 


nickchund (c) and Rughoonauth Sahoi Chotayloll v. 
Uggerchund {d) from Calcutta, interest was not claimed, 
and the question, therefore, did not arise. Here the 
Supreme Court at Calcutta, when applied to, refused 
to allow interest as damages. Now, we submit, that 
would not be creditable to the administration of justice 
in India to have conflicting judgments upon the same 
transaction, although they arose in different parts of 
the same country, and we contend, that the judg- 
ments in the Bombay cases in allowing interest were 
right. The Chief Justice too was wrong in stating 
that interest should be claimed by the declaration. 
It is not necessary expressly to plead such a demand. 
In the case of Bills of Exchange and Promissory 
notes, interest is recovered as damages. 

Mr. Forsyth, Q. C., and Mr. Leith, for the 
Respondent. 

This Court, when the case was formerly before it, 
did not decide that interest could be claimed by the 

00 Perry's Oriental Cases, p. 198. (ft) 5 Moore's Ind. App. Cases, 136. 
{c) 6 Moore's ind. App. Cases, 251. {(/) lb. 262. 
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law of India as now insisted by the Appellant, or 
determine that the mercantile usage upon this point at 
Calcutta was the same as that at Bombav. All this 
Court did on that occasion, was to remit the case to 
the Court below, to enable the Appellant to establish 
his claim to interest by showing that in Calcutta mer- 
cantile usage to allow interest in transactions of this 
nature existed. Interest is now claimed first, as part 
ol the lex fori, and, secondly, as a custom of trade 
so well understood as to be within the inten- 

tion of the parties and impliedly, therefore, incor- 
porated into the contract. But the requisites to 
support such a claim are, that it be invariable, 
clearly defined, and the terms fixed. Now, was such 
a custom established by ev’idence in this case 'f 
Because it must be borne in mind that the onus 
of proving the usage of trade, relied on by the 
Appellant as entitling him to interest, lay on him 
and we submit, that he failed to prove such usage.’ 
The idea of the claim for interest upon these Chit- 
tees never occurred to the Appellant until the deci- 
sion in Dooluhdass Pctamberdass v. Ramloll Thackoor- 
seydass was pronounced by this Tribunal. The de- 
claration did not contain any count for interest. The 
argument of the Appellant, that if the judgment of the 
Court below stands, there will be a conflict of deci- 

and that ,t is desirous to have uniformity of decisions, 

IS fallacious. In the first place, these wager contracts 
have been declared illegal by the .Vt of the Indian 
Legislature, No. XXI. of 1848, and, secondly, the case 
really does not involve a point of law to be decided as 
the rule in future cases. It is simply a question of fact 
of mercantile usage and trade, and amounts to no more 
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than this : Has the Appellant, by his evidence given 
in this action proved to the satisfaction of the Court 
that the custom contended for by the Appellant 
exists ? Our contention is, that he has failed to do 
so. There is nothing extraordinary that the course 
of trade and usage as to allow^ance of iritetest at 
Bombay should differ from that at Calcutta. It occurs 
in this country. Take for example, the custom of 
Bankers in Scotland and of Bankers in England. 


Their Lordships stopped the Respondent’s Counsel, 
and called upon 

Sir Fitz-lioy Kelly, who was heard in reply. 


At the conclusion ot which their Lotdships judg- 
ncnt was pronounced by 

The Right Hon. Lord KiNGSDOWN : 

rheir Lordships are of opinion, that llie judgment 

the Court below was perfectly correct and ought 

Lo be aflirmed. 

When this case was before their Lordships on the 
former appeal, they thought the right to interest 
must depend on this point, whether there was, or was 
not, a mercantile usage sufficiently clear to enable the 
(Jourt to import that condition into a contract which 
had been made between the parties. Their Lordships 
were of opinion, that on the former trial that fact had 
not been sufficiently investigated. There was evidence, 
which required an answer, and that answer had not 
been given. Their Lordships, therefore, thought it 
necessary to send it back to India to a second trial. 

Kvidence upon the point of mercantile usage at 
Calcutta to allow interest on these Chittees has now 
been obtained, and their Lordships are clearly of 
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opinion, that the Court below was quite right in 
holding that it does not sufficiently establish the 
usage, upon which alone the right to interest must 
depend. 

In the Bombay case, what their Lordships decided 
was this: that as there was evidence there griven which 

*1^ 

the Court below thought was sufficient to establish 
the custom, and as their Lordships were not prt'- 
pared to dissent Irom that conclusion, they held that 
the Court below was warranted in giving interest; and 
it might well be that such a custom prevails in Bombay 
and does not prevail in Calcutta. 

'fhis case was sent back for the express purpose of 
trying whether in Calcutta such a custom or usage did 
prevail there. If it did prevail, there should have been 
evidence of an overwhelming character to establish it. 
Such evidence has not been given; and their Lord- 
ships are clearly of opinion, that the Court below 

t:ould come to no other conclusion than that it did 
not prevail. 

I'he, judgment, therefore, was perfe< tl)* right, and 
the appeal must be dismissed, with costs. 
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and others 


H ) 

t Respondents.^ 


On appeal from the Sadder Deieanny Adawlnt at 

Calcutta. 

.In this appeal tlie suit was instituted to set aside a 

1S62. ‘ , 1 1 1 • • 

sale of an ancestral estate sold under the provisions 

.-.rr^HrsoT of Act, No. I. of 1 845, for arrears of Government 

Gov4-rninent revenue, and to obtain possession, with mesne profits 

reventu* set 

aside. and interest. 

naTtM-Hsement estate, called Talooka Sarungpore, was put up to 

beina: erregii- public auction, and sold by the Government Collector 

not being under Act, No. I. of 1845, by reason of the default ot 

conformUy" the Respondents in not paying the arrears of Govern- 

with sec. 6, of revenue due thereon. At such sale the late 

1845 : and Maharajah Roodur Singhy the father of the Appellant, be- 

came the purchaser for the price of Rs. 1,02,100; and 

being sold in . possession by the Government officers. 

tnejr con* ^ ^ 

sccutivc 

numbers, o Present : Members of the Jtuiicial Committee^ The Right 

Regfster^of Hon. Lord Kingsdown. the Right Hon. Dr. Lushington, and the 
the Collector Right Hon. Sir Edward Ryan. 

of theDistrict, ^i.,svs5f>r5 The Right Hon. Sir T.awrence Peel, and the Right 

asprovidedby ‘ ^ , -i 

section 14, of Hon. Sir James W, Col vile. 

that Act. 

irr!guUri"y is not cured by Act, No. of ^854. which relates only ^ 

technical errors of procedure in the Lower Court, which are p 

ductive of injury to either parties. 
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He remained in possession up to the time of his 
decease, when the Appellant, as heir-at-law, succeeded 
to the same. The chief ground upon which the sale 
was sought to be set aside was certain alleged in- 
formalities and irregularities in the conduct of the 
sale charged against the Government Collector with 
reference to the provisions of the above Act. 

The facts of the case were as follow: — 

The Talooka Sarungpore, a permanent!}' settled 
estate, was the ancestral property of the Respon- 
^^^ts , and the ktsts or instalments of Cjovernment 
revenue payable by them thereon, for the months of 
Cheyt and Bysack 1255, Fuslee era, corresponding 

with the year 1848 A.D., were allowed to fall into 

* 

arrear, and amounted to the sum of Rs. 1,573. i la. 6p. 
The instalment payable for the month of C/ieyt 
became due on the first of the next following month, 
and the instalment payable for Bysack became due 
on the first of the next month, viz.. Jeyf, and not 

having been then paid, were at these respective dates 

treated as being in arrear, according to the pro- 
visions of section 2 of Act, No. I. 1845. In pur- 

suance of the requirements of section 3 of that Act, 
a general notification, fixing the latest date for the 
liquidation of arrears, was published in the Courts of 
the District and every Stidder Mofussil 

under the same notification the latest date for the 
liquidation of the arrears was the 7th of 1^48, 

but at that date the arrears were not ]}aid. 

It IS provided by section 3 of the Act, No I of 

1845, that on such default the estate in arrear shall 
be sold at public auction to the highest bidder. On 
the Qth Jane, 1848, a proceeding was held by the 

Government Collector, in which it whs- declared and 
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recorded that the estate was liable to be sold. In 
accordance with that proceeding, and in pursuance 
of the provisions of section 6 of the above Act, a 
notification in the native language was issued by the 
Collector on the same date, intimating that the 5th 
of Jtdy following was the day fixed for the sale of 
the estate. Also, in pursuance of section 7 of the 
same Act, a proclamation was issued b)' the Collector 
on the same day, directed to the Ryots and under- 
tenants upon the estate, forbidding them to pay rent 
to the defaulting proprietors from the day after that 
(ixed as the last day for liquidating the said arreai as 
aforesaid. Two advertisements in the English lan- 
guage were also published, one^ in the Agra Govern- 
ment Gazette, and another . in the Bengal Govern- 
ment Gazette, notifying that the Talook^ with others 
also mentioned, would be sold on the 5th of Julyy 
1848, for the recovery of balances of Government 
revenue not paid up on the 7th of June^ 1848. 

Petitions were presented by the defaulters praying 
that tlie Collector would exempt, in his discretion, 
under section ii of tliat Act, the estate from sale by 
receiving the balance due, but the Collector held that 
he had no power to accede to the application. 

On the 5th of jfaly, the day notified, the estate 
was put up to public auction, and sold by the Col- 
lector to the late Maharajah Roodur Singhs as the 
highest bidder, for the sum of Ks. 1,02,100. 

The defaulters presented a petition to the revenue 
CommissioiTer against the sale, under section 17 of the 
Act, No. I. of 1845, containing their grounds of appeal, 
in which they set forth certain alleged irregularities or 
informalities in the notification of the sale, and in the 
conduct of the sale on the part of the Collector, 
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and prayed an annulment bf the sale. These alleged 
irregularities were stated to be, first, that as by 

sectibn 14 of the Act, No. 1 . of 1845, it was clearly 

laid down that a day was to be fixed for the sale 

(agreeably to the provisions of section 6 of that 

Act), it was necessary to hold the sale on that 

day ; and secondly, that the sale was to be consecutive, 
according to the order of the number ; namely, that 
the Mehal which bore the smallest number on the 
Towjee, or register of the Collector, was to he first 
brought to sale ; that in like manner, it Was neces- 
sary to hold the sale of the remaining Mehals in 
the same succession and order ; and that it was 
not in the power of the Collector, or any other 
of the officers, to bring any Mekal to sale by a 
breach of number. That from a perusal of the 

advertisement contained in the Gazette, it was 
apparent, that Moitzah Bishenpoof' Bulabhiiddcy , 
the number of which on the register To'ivjec is 

No. 6g6, was inserted in the first number ; Mousah 
Luchmeepoo>\ the register Towjee number of 
which is No. 652, was inserted in the second 

number ; Talooka Sarungpoor^ the number of which 
is No. 3,047, was inserted as the third number; 
and Mouzah Mutrapoor^ the register number of 
which is 3,482, was inserted as the fourth number 
in the proclamation, and that the sale Was so accord- 
ingly held : whereas, if the first number had been en- 
tered as the second number, and the second number 
as the first number in the sale proclamation, thi?re 
would have been no breach of numbers. That by this 
means, the conclusion of the sale, contrary to sec- 
tion 14 of that Act, was clearly established. That a 
greater informality in the sale existed—the advertise- 
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ment prescribed by section 6, of the same Act, 
fixing the 5th of July, 1848, as the day of sale, and 
forwarded to the printing-office for the information of 
the auction-purchasers, agreeably to the authority of 
the Circular letter of the Sudder Board, No. ii, 
dated 20th 'June, 1845, according to which, being 
printed, it was transmitted, by means of the Govern- 
ment Gazette, to all the civil and revenue authorities 
in every Zillah, being manifestly erroneous, as it ap- 
peared from the heading of the advertisement to be in- 
serted in this form : — '' First, that in accordance with 
section 6, Act 1 . of 1845, the Mouzahs, mentioned 
below, would assuredly be sold in the office of the Col- 
lector of the District of Tirhoot, dated 5th July, 1848, 
corresponding with the 19th Assar, 1255 Fuslee (on 
Wednesday), for the recovery of the balances due to 
Government from the Mehals mentioned below, at 
the request of the Collector of the District of 
Bhagulpok'e'^ ; whereas in the Talooka in dispute there 
was no Government arrear demanded by the Collector 
of the District of Bhagulpore. Second, in the detail 
of the advertisement, as in the place of Fergunnah 
SuressUf both in English and Persian, Talooka 
Barungpoor, Fergunnah Suressa, was inserted. That 
Fergunnah Suressa was not in the District of Tirhoot. 
Fhat this error was contrary to section 6, Act No. I. 
of 1845, and the Circular letter of the Sudder 
Board, No. 11, dated 20th June of that year, 
therefore, in consequence of the occurrence of such 
irregularities, the sale could not be affirmed, as in the 
event of the affirmation of the sale, according to the 
notification, the purchasers would be entitled to the 
possession of the Mehal, the arrears of which might 
be demanded by the Collector of the District of 



ON APFEAI, FKOM the EAb'J INDIES. 


273 


Bhagulporcy and that Mehal be attached to Pergtinnah 
Sarutriy and not, according to law, of Tatooka Sarung- 
poory Pergunnah Suressa. 

The Commissioner, after referring the matter to 
the Collector, refused the prayer of the petition, and 
on the loth of August, 1848, affirmed the sale. The 
Sudder Board of Revenue, when applied to, refused 
• to interfere in the matter. 

In consequence thereof, several of the defaulters 
commenced the suit out of which the present appeal 
arose, by tiling their plaint in the Court of the Prin- 
cipal Sudder Ameen of 'firhooty against the Govern- 
ment, the Collector of the District, and the late Maha- 
rajah Roodur Singh, the auction purchaser, as principal 
Defendants, and also against certain other parties, de- 
scribed as precautionary Defendants, in conformity, as 
alleged, with the provisions of sec. 19. of Act, No. I. of 
1845, within the term of one year from the date when 
the sale became final and conclusive. The plaint, 
among other things, stated, that the suit was 
brought to recover possession of, and for the in- 
sertion of the Plaintiffs’ names in respect to, Talooka 
Sarungpore, Pergunnah Suressa, by the annulment 
of the sale held on the 5th of July, 1848, and the 
annulment of the proceeding of the Commissioner 
of Revenue, dated loth of August of the same 
year, affirming the sale ; as well as to obtain the 
sum of Rs. 13,735 3a., the principal and interest and 
the mesne profits from the date of the sale. The plaint 
then stated the principal facts contained in the Plain- 
tiffs’ petitions filed in the Revenue Courts aforesaid, 
both before and after the sale, and that, as those 
Authorities would not annul the sale, the Plaintiffs 
had brought their suit for that purpose, on the 
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grounds of certain irregularities, the principal of 
which were, that the notificatiotis or advertisements 
were informal and erroneous according to section 6 
of the Act ; that the sale was made in opposition to 
the provisions of sec. 14 of the Act, inasmuch as the 
Mekal was alleged to have been out of the order pre- 
scribed by that section, and not with reference to its 
number on the Towjee, or Register of the Collector, 
with reference to the numbers of the other Mehals\ 
and that it was put up for sale, and sold earlier iii the 
sale than another Mehal bearing a lower number on 
the Towjee of the Collector, and sold at the same 
sale. The plaint then stated the reason why the 
parties called precautionary Defendants were made 
Defendants, namely, that they were the proprietors of 
certain Mouzahs included in the Taiooka, and would 
not join the Plaintiffs in bringing the suit, ailegihg 
them to be colluding with the other Defendants, and 
prayed that they might be put in possession of theif* 
estates, and have their names recorded in the trolumn 
of proprietors, by the removal of the name of the 
auction-purchaser, with mesne profits and interest, 
to the day of the recovery of possession. 

The answer of the Government, amongst other 
things, submitted to the Court the irregularity of 
making both the Government and Collector parties 
to the suit, and insisted on the validity of the sale) 
with reference both to the notifications and proclama- 
tions in regard to the provisions of the Act, No. I. 
of 1845, and (he Circular Order of the SudiUt Board, 
dated i8th of Aprils *^43» and the form appended' 
thereto. 

The answer of the Appellant, as the son and heir 
of the late Maharajah Roodur Singh, who had died 
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pending the suit, after stating several irregulari- 
ties in the suit, apparent on the face of the plaint, 
and submitting that the suit should be dismissed, met 
the several statements in the plaint by denying the 
alleged collusion, and upholding the sale to Maharajah 
RoaUur Singh, as purchaser at the public sale by 

auction, as regular and valid. The other Defendants 
also put in answers. 

The hearing of the suit took place before the 
Principal Sudder Ameen (Mr. E. Dacostas), on the 7th 
of Apri/, 1853, when he gave judgment and decreed 
in favour of the Defendants, dismissing the suit with 
costs. After deciding that there was no ground 
for a non-suit, he proceeded in these terms ; — “[ now 
proceed to the merits .of the case. It appears that 
this sale was held under Act, No I. 1845, on the 
5th of the month of July, 1848, for a balance of 

*» 573 - tia. 6p., and was confirmed by the 
Revenue Commissioner on the loth of the month of 
Auoi 4 sty 1848, by the dismissal of the Plaintiffs’ appeal 
against the sale. The claimants now come into Court, 
not denying the fact of being in arrear, but seeking to 
obtain a reversal of the sale, on pleas of which the 
following is the substance P'irst, that under sec- 
tion II of the aforesaid Act, the Collector did not 
exempt their estate from sale, though he did those of 
several other defaulters, by receiving their rents subse- 
quently to the last date of payment. Second, that their 
ancestors’ good services to the State have not been 
taken into consideration. Third, that the payment 
of the arrears was withheld by the Bankers, in collu- 
sion with the Maharajah, the Defendant. Fourth, that 
the price realized at the sale was inadequate. Fifth, 
that the Commissioner's order confirming the sale is 


1862. 

Ma H ARAJAH 

Mahashur 
Singh 
Bah ADOOR 

V. 

Baboo 

Hurruck 

Narain 

Singh. 


276 


CASES IN THE PRIVY COUNCIL 


1862. 

Maharajah 

Mahashur 

Singh 

Bahadoor 

7 '. 

Baboo 

H URRUCK 
N A RAIN 
S I N G M . 


opposed to sections ii and 18 of the aforesaid Act. 
Sixth, that the sale was held contrary to the provi- 
sions of sections 6 'and 14 of that Act, -out of its 
turn — or, in other words, out of the regular order of 
the number of the Towjee — and without publication 
of the notice in the ‘ Gazette.’ Now, it is obvious, 
that all the foregoing pleas, except the last, or sixth 
one, are absurd and irrelevant, noways affecting the 
legality of the sale. By section 24, -a revenue 
sale can only be set aside by the Civil Court, upon 
the ground of its having been made contrary to the 
provisions of the Act above mentioned. The fact of 
the Collector not exempting the Plaintiffs’ estate from 
sale under section ii, and of the Commissioner of 
Revenue not suspending his final orders on their 
appeal against the sale, and not representing the case 
to the Sudder Board of Revenue under section 18, are 

no infractions of the law. Both these sections vest the 

♦ 

Revenue authorities with a discretionary power to 
grant the favour, but it is clear that, in the present 
instance, they did not feel justified or warranted in 
granting the indulgence. Indeed, the Collector, in 
his letter to the Revenue Commissioner, under date 
the 22nd Jjine^ 1848, plainly states, that ‘no suffi- 
cient reason that I can discover exists to enable 
me, under section ii, Act, No. I. 1845, to exempt this 
estate from sale. On the score of indulgence alone 
can the boon be granted.' And, notwithstanding that 
the Plaintiffs did prefer an appeal to the Commis- 
sioner against the sale, yet that Authority, seeing no 
reason to annul the sale, rejected their petition. As 
regards the sixth or last plea urged by the IMaintiffs, 

I do not find that the provisions of sections 6 and 14 
have been anyways infringed. The records of the 
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case clearly show that the notice of sale prescribed 
by the first-mentioned section has not been duly and 
regularly issued, but published both in the English 
and vernacular Government Gazettes, and that the 
sale has been conducted in strict conformity to the 
last-mentioned section. t\fouzah Lnchnieepoor^ bearing 
No. 652 of the rent-toll or Register : Talooha Sa- 
ricn^poor, the validity of which is contested by this 
suit, No. 3047 ; and Mouzah Mutrapoor ^ No. 3482 ; 
forming class first Mehals, have been very properly 
and correctly classed in regular order, and sold accord- 
ingly in the rotation of their numbers in the manner 
advertised in the Calcutta Gazette of the 21st Jtine^ 
1848, viz., the lower numbers on the Register 
preceding the higher ones. Consequently, Mouzah 
Bishenpoor Bullabhudder\ Chuchla Gurjoul, Pergunnah 
Bisarah : bearing No. 696 of the rent-toll on Register, 
being of a different species, appertaining to class four 
of the form annexed to the Circular Order of the 

Sudder Board, dated the i8th of April, 1845, No. 9, 

of the Agra Gazette, could not, of course, be inter- 
mixed with class first, estates, and classed or sold 
second. To do so would only be to reverse the 
regular series of the number of each class of Mehals, 
prescribed, not only by the said form, but by the 

rules of section 14. The emtries made in the 
advertisements issued under section 6 correspond 
with those published in the Calcutta Gazette. The 

discrepancy in the Agra Gazette is satisfactorily 
explained by the Collector. It is evidently an error 
of the printer, and arises from the circum.stance of 
his having (to save the space of the separate notice) 
placed under an erroneous heading, estates, class one 
below class four Mehal. This, however affords no 
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ground for invalidating the sale. In the advertise- 
ments printed in the Calcutta Gazette, and those sent 
to the Courts and other places, under section 6, no 
error exists. In short, there are no grounds to set 
aside the sale, which has been conducted in strict 
conformity with tlie provisions of Act, No. I. of 
1845, and is in every respect good and valid;” and it 
was accordingly ordered, that the plaint be dismissed. 

Two appeals were brought from this decree, which 
were alterwards consolidated. The hearing of the same 
took place on the 29th of August, 1856, before Messrs. 
Tt evor, Snmueis, and Money, the Judges of the Sudder 
Deivanny Adaiviut at Calcvftay when the Court recorded 
their opinion, that the only pleas to be considered were 
— “ hirst, that the sale advertisements in the Affra and 
Calcutta Gazettes disagreed with each other, and were 
not published in strict conformity with section 6, Act, 
No. I. of 1845 ; and, secondly, that the Mehals were not 
sold in their order in the Towjee^ in consecutive numbers, 
agreeably to the provisions of section 14 of the Act 
above cited. The Appellants state that the Mehais 
were published in the following order in the Agra 
(lazette ; — ‘ First, Bishenf)oor Builahhudder, No. 696. 
Second, Luchniccpoor, Bergun 7 iah Dhurotir^ No. 652. 
Third, Sarungpoor, Pergunnah Saram, No. 3047.' 
Whereas No. 652, should have been first, and No. 696, 
second. That the Collector admits the incorrectness 
of this advertisement, but explains that the Mehais 
were sold according to the Calcutta Gazette, which 
was correctly printed and published. That in the Cal- 
cutta Gazette they stand thus : — ‘ First, Luch 7 neepoor^ 
No. 652 : second, Sarujjgpoor, No. 3047 ; third, Mu- 
trapoor^ No. 3482 ; fourth, Bishenpoor Bullabhuddery 
No. 696/ Whereas No. 696, which is fourth, should 
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have been advertised and sold before No. 3047, 
which is second in the notification. The Defend- 
ants contend, that the Plaintiffs have misconstrued 
the intent of section 3, Act, No. I. of 1845, which re- 
lates to Mehals permanently settled ; and of section 5, 
which has reference to various Mehals settled for 
fixed periods ; and also of the Board’s Circular Order 
of the i8th of 1845, and the form appended 

to it. The Mehals of various kinds were advertised 
in the Government Gazette, in conformity w’ith the 
above form. That the sale of the estate in question 
was conducted regularly, with due regard to its con- 
secutive number, according to the provisions of the 
Act ; the three first estates being of the same de- 

scription — that i.s, Mehals permanently settled and 
sold for the realisation of arrears of revenue due from 
themselves. and the fourth estate being sold lor 
arrears on account of other A^ehals ; and. lastly, that 
the estate No. 696, was placed fourth in the A^ra 
Gazette through the mistake of the printer, which 
would not invalidate the sale, inasmuch as section 0 
of the Act does not provide that the notifications en- 
joined b^ the Act shall be printed with reference 
to the consecutive numbers of the Mehals in the 
Gazette: and section 14, which enjoins that sales 

shall be made with reference to the consecutive num- 
bers of the estates to be sold, duly provides that thev 
shall be sold with reference to their consecutive 

numbers in the Towjec ; and the sale was dulv 

conducted under the provisions of this section.” 'I'he 
Court then finally pronounced their decree as follows : 

Upon the first pica we tind no difficulty. The 
alleged disagreement b<*tween the A^ra and Caleulta 
Gazettes appears upon the record, and is admitted by 
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the Collector. It is evident, from a comparison of the 
notification published in the two Gazettes, that the 
variance complained of existed ; but we are of opinion, 
that this disagreement between them does not in any 
way vitiate the subsequent sale, and is no ground for 
us, under the provisions of section 6, or any other 
section, of the sale Act, to pronounce the sale of the 
estate to be invalid. It is necessary, under the law, 
that there should be a sufficient publication of the 
estates that are to be sold ; but the Act nowhere 
enjoins that the estates shall be sold in the order 
specified in those notifications. We proceed, then, 
to consider the second plea, regarding the sale of the 
estates in their regular order or sequence, according 
to the consecutive numbers on the Towjee. The order 
in which sales are to take place, is distinctly laid down 
in section 14 of the Act — ' It is hereby enacted that, 
on the day of the sale fixed, sales shall proceed in 
regular order, the estate to be sold bearing the lowest 
number on the Towjee or registers in use in the 
Collector’s Office of the District being put up first, 
and so on in regular sequence ; and it shall not be 
lawful for the Collector to put up any estate out of its 
regular order by number.' We find that the estates 
notified in the Calcutta Gazette were sold in the order 
in which they are placed in that notification — Talooka 
Sarungpoor^ the estate in dispute, bearing the number 
3047 in the Towjee^ was sold before the 2 ‘anna share 
of Mouzah Bishenpoor, the number of which was 696 
on the Towjee. The Pleaders for the Defendants 
contend, that these estates were sold in their order, 
according to their respective classes or descriptions, 
as laid down at the end of section 5 of the Act, and 
that, therefore, they were sold according to their 
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consecutive number in the Towjee^ and in accord- 
ance with the provisions of section 14. The defence 
set up by the Collector in the Lower Court is to 
the same effect. In interpreting the meaning of the 
provisions of this section, we must look at the precise 
words, and construe them in their literal and ordinary 
sense. It is only where the meaning of the law is doubt- 
ful 01 ambiguous, that we should be justified in putting 
any qualification whatsoever upon it. But there is 
no such necessity here. The words are precise, and 
the meaning is perfectly clear. We cannot admit the 
reasoning upon this point of the Counsel for the De- 
fendants, nor the interpretation which the Collector, 
in' his defence, appears to have placed upon his own 
act with reference to the law. We do not find that 
he anywhere asserts, that the estate placed fourth in 
the Calcutta Gazette, which bears a lower number 
on the Towjee, and was sold after the disputed 
estate, which bears a higher number, is not a settled 
estate, or is borne on any other Towjee than that 
of the general rent-roll of the district. We pre- 
sume that there is but one ’T'owjcc or rent-roll in 
a District for all settled estates in that District : and 
as we cannot allow that a classification of estates 
according to the nature of their arrears and a Dis- 
trict Towjee are one and the same thing, we must 
that there has been a clear violation in this 
of the provisions of section 14 of the sale law, 
consequently, that under the plain terms of 
section the sale was illegal. It is possible that 
form attached to the Board’s Circular of the 
of April, 1845, may have misled the Collector 
regarding the order in which the sales of these 
estates were conducted. But with this we have 
nothing to do ; and indeed, the Board’s Circular 
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refers solely to the orders of notification, and has no 
reference to the sale. As to the argument which has 
been addressed to us by the Respondent's Pleader, to 
the effect that an error or irregularity which may * 
have taken place in the conduct of the sale cannot 
now in appeal be noticed, inasmuch as it was an error 
or defect of a technical nature, and consequently one 
which was corrected by Act, No. IX. of 1854, we 

would observe that that law only refers to errors, 

defects, or irregularities of procedure in Courts of 
Civil Judicature, not to rules of law or conditions 

which affect the substantive rights of the parties. In 
the transfer of property from a defaulter to a pur- 
chaser under Act, No. I. of 1845, the intervention of 
the Collector is by law necessary, and certain rules 

are therein laid down, all of which are conditions 
essential to the validity of the sale. The rules laid 
down in section 14 of the sale law, are prescribed 
with a view to prevent the officer holding the sale 
from capriciously putting up an estate out of its 
order on the rent-roll, and thereby surprising in- 
tending purchasers, and inflicting an injury, it may 
be, on the defaulting proprietor. They are in their 
nature, no doubt, purely arbitrary ; but, notwith- 
standing their nature, the observance of them is 
necessary, under the law, to give a purchaser an inde- 
feasible title, and to prevent the defaulter from setting 
aside the sale on the score of irregularity. Whether 
these rules have or have not been strictly observed 
out of Court is the main point of inquiry. When 
a suit like the present comes before a Court of 

Justice, any overlooking, or misconception, or dis- 
regard of these necessary, and, therefore, material, 
though arbitrary rules, is a violation of the con- 
ditions of the sale, materially affecting the sub- 
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stantive rights of the parties before the Court, and 
necessarily vitiates the sale. Act, No. IX. of 1854, 
only regards technical errors of procedure in the 

« 

Lower Courts, which are not productive of injury to 
either party. If the case has been decided below on 
the merits, without a proceeding being drawn up 
under section 10 of AVw. Reg. XXIV. of 1814, or 
with a disregard of an objet'tion to the over-valuation 
or under-valuation of suit, or non-sufficiency of stamp, 
such irregularities of procedure in Court, which 
cannot interfere with the substantive rights of any 
party, fall within the purview of Act, No. IX. of 1854, 
and cannot be noticed in appeal. Rut, with the 
substantive rights of parties, or with rules of law 
which affect those rights, Act, No. IX. of 1854, has 
nothing to do. These remarks are of general appli- 
cation, and we have thought it necessary to record 
them from a conviction that a very considerable mis- 
apprehension prevails as to the .scope of Act, No. IX. 
of 1854. The effect of the irregularity in the con- 
duct of the sale which has been established in this 
case, is simply to invalidate the sale, and bring back 
the parties to their sfntifs (juo before the sale, and 
subsequent to the default. It does not remedy the 
Plaintiff’s default, and consequently, does not enable 
us to restore him to the actual beneficial possession, of 
which he was deprived on the date of the default, by 
the operation of the sale law. This being so, \ve 
have considered whether it may not 
some show of reason, that inasmuch 
have sued for a reversal of the sale 
recovering possession of their estate, 
unable to pass any order regarding 
session, the reversal of the sale onlv 
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benefit to them, and is not a remedy to which they are 
of right entitled. Their interests in the property, it may 
be argued, ceased from the day on which their default 
occurred ; and subsequent to that date they retained 
no rights, except to the sale proceeds. The regularity 
or otherwise of the sale, it may be said, is a matter 
between the. Government, as vendor, and the auction 
purchaser, as vendee', with which the defaulter can 
have no concern. This argument, however, assumes, 
that the defaulter is placed in a very different position 
from that which, in our opinion, he occupies under 
the sale law. It is true that if a balance exists 
against an estate after sunset on the latest fixed day 
of payment, the owner of the estate cannot, by the 
payment of the balance, of right retain it. It is open, 
however, to the Revenue authorities, under section il 
of the Act, to receive his balance, at any period pre- 
vious to the sale, and restore to him his full rights. 
It is unquestionable, therefore, that the defaulter 
retains a valid subsisting interest ; in fact, the right 
of ownership — in the properly, until its actual aliena- 
tion by a legal sale ; and that if an illegal sale ha^ 
taken place, it is of the greatest importance to him to 
obtain its reversal, in order that this right or interest 
may be revived, and he may be replaced in a position 
to enable him, through the influence of the Revenue 
authorities, to recover the actual possession of his 
estate. We observe, however, that in this case the 
Plaintiffs do not sue for the reversal of the sale solely 
as a means of recovering possession. On the con- 
trary, in their plaint, they press their prayer for the 
reversal of the sale, and that for possession of the 
estate, distinct from each other; and it is obvious, 
from their pleading, that possession was not the sole 


ON APPEAL FROM THE EAST INDIES. 


285 


object they bad in view ; for their contention partly is, 
that, owing to the estate having been sold out of its 
order, the\’ have obtained a very much smaller price 
for it than they otherwise would, and as they cannot 
calculate the amount, of damage which they have sus- 
tained by this irregularity, their only remedy clearly 
lies in a re-sale, and to this we t'onsider that they are, 
under the law, fully entitled, irrespective of their 
claim to possession. Under the foregoing considera- 
tions, it is ordered, that the decree of the Principal 
Sudder Anieen be reversed ; that the sale, in conse- 
quence of its having been held in opposition to the 
provisions of Act, No. I. of 1845, cancelled ; that 
agreeably to section 25 of that Act, the purchase- 
money be refunded, with interest, to the auction pur- 
chaser by Government ; that both parties be restored 
to the position they severally occupied subsequent to 
the default and previous to the sale, and that the costs 
of both parties be charged to Government ; that the 
Appellants recover the costs of this Court, agree- 
ably to the account prepared by the accountant, with 
interest from this day to the day of final realization 
from Government : and that, in order to obtain the 
costs of the Zillah Court, they must petition the Zillah 
Court, whence, in accordance with a Circular Order 
passed on the 4th of July, 1836, an order will be 
passed for the same to be paid.” 

The present appeal was from this decree. 

As the Respondents did not appear, the appeal was 
heard ex parte. 

The Solicitor General (Sir R. Pahner') and Mr. 

Leith, for the Appellants. 

'rhe requirements of the law as to public sale by 

38 
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the Government Collector for arrears of revenue 
have been substantially complied with, due regard 
being had to sections 5 and 14 of Act, No. I. of 1845. 
Admitting that there was an informality or irregu- 
larity in the sale, it was immaterial, and is cured by 
Reg. IX. of 1854, as no special injury or damage to the 
Respondents has been shown to have resulted there- 
from. I'he sale ought not, therefore, to have been set 
aside by the Court. The Act, No. I. of 1845, nowhere 
declares in express terms that a sale shall be void, or 
shall be set aside, if not made in exact accordance 
with the provisions of section 14 of that Act; which 
provisions, we submit, are merely directory as regards 
the Collector and the executive officers of the Govern- 
ment, and do not affect the title of the auction pur- 
chaser. The late Maharajah Roodur Singh was a 
hona Jide purchaser at the sale, which became final 
and conclusive under the express provisions of sec- 
lion 19 of Act, No. I. of 1845 i therefore, the 

sale ought not to have been set aside by the Court on 
tlie ground of irregularity on the part of the Collector 
in its conduct. The remedy, if any, of the Plaintiffs, 
was a personal action for damages against the Collector, 
by whose act they considered themselves aggrieved. 

The Right Hon. Dr. Li’SHlNGTON : 

Their Lordships are of opinion, that the judgment 
of the Sadder Court, now appealed from, is right. 
T hey think it important that the regularity of Govern- 
ment sales, under the Act, No. I. of 1845, for arrears 
of revenue, should be strictly observed. 
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1 HIS appeal arose out of a suit instituted hv 
Neelhunth Gooptoo, as the next friend of a minor, 
named Bhairub Chundro. The object of the suit was 
to establish the minor’s rights, as adopted son, to 
succeed as heir of Kirtee Chundro Chowdhuree ; and 
also to set aside the adoption of one Gerish Chundro, 
under an Unooniotec Puttur (a deed giving power to 
adopt), alleged to have been made hy Bhoban Chundro 

o Prt::,ent : Members of the Jiuiicial Comminec,—T\\c Right 
Hon. Lord Kingsdown, the Right Hon. Dr. I.iishington, and the 
Right Hon. Sir Edward Ryan. 

-I.s.-rvstjri, — The Right Hon. Sir Lawic-tice Peel, and the Right 
Hon. Sir James W. Colvile. 


Jnd July, 
i86j. 
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which power to adopt had not been exercised by the deceased s widow for 
nearly twenty years, the plaint set out the deed and relied upon the 
adoption The answer did not traverse the alleged deed and the ado|>- 

lil"" Pursuance thereof, but denied generally the title of the 

Plaintift Held, in absence of proof of the execution *.f the deed ol 
bnoomotee luttur, that the omission to traverse the allegation of its 

execution was immaterial, as the Plaintiff was bound to prove his case hy 

evidence, which he had failed to do. ^ ^ 

. ^ '79J. an adoption by 

ewr^f 'vard o Court of a sun, without the consent of the 

Court of Wards, is wholly void. 
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Chowdhuree^ the surviving son of Kirtee Chundro 
Chowdhuree. 

The Appellant’s case was, that Kirtee Chundro 
Chowdhuree, on the 30th of May, 1828, shortly before 
his death, executed an Unoomotee Puttur and delivered 
the same to the Appellant, his wife, which deed autho- 
rized her in the event of the death of his two natural 
sons, who were sickly, to. adopt a son: that she had 
exercised the power so given her, by adopting Bhairub 
Chundro. The genuineness of the deed of Unoo?notee 
Puttur was denied by the Respondent, and the adop- 
tion of Qerish Chundro, by Hurrotnonee, the widow 
of Bhoban Chowdhuree, the surviving son of Kirtee 
Chundro Chowdhuree, relied upon by him. 

The principal facts of the case were as follows : — 

Kirtee Chundro Chowdhuree died on the 23rd Jots- 
tee, 1235, leaving only two sons, yuggut Chundro 
Chowdhuree, and Bhoban Chowdhuree, his joint heirs, 
in equal undivided moieties, according to Hindoo law, 
and the Appellant, his sole widow him surviving. 

The two sons were both minors at the time of the 
death of their father. The elder son did not long 
survive his father. He died on the 3rd of December, 
1828, a minor, intestate, and without having been 
married, leaving the Appellant, his mother, and, as 
such, his heir according to Hindoo law, entitled to 
succeed to his one-half undivided share in the 
whole of the property left by his father. The 
other brother died on the 19th of December, 1844, a 
minor, and intestate, without leaving any issue; but 
leaving Hurromonee, his sole widow, an infant of 
tender years, and his heir according to Hindoo law, 
entitled to his one undivided moiety of the share 
in the Zemindary, to be held by her for life. 
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In the year 1846, Hurrofnonee put forward Gerish 
Chundro as a son adopted by her under the autho- 
rity of an U noomotee Puttur^ which deed she alleged 
had been made by Bhoban Chundro Cho'wdhureey her 
husband. At the time this deed was executed, he 
was a minor and ward of Court, but there was no 
authority granted by the Court of Wards, as required 
by Ben. Reg. X. of 1793, sec, 33, to enable him to 
adopt a son. 

A suit. No. 34, of 1846, was afterwards instituted 
by Hurromonee in the Civil Court of Zillah Mymen^ 
singh, against a third party, for the purpose of in- 
directly setting up and establishing this adoption. 
The Appellant intervened in the suit as a party 
objector, and in a petition denied the validity of 
Hurromonee' s alleged Unoomotee Puttur, and her 
power to adopt a son. On the 2nd of Julyy 1847, 
the Principal Sudder Ameen^ after hearing evidence 
on the point, dismissed the suit. 

The Appellant afterwards, on the 30th of November^ 
1847, under the alleged U noomotee Puttur from Kir- 
tee Chundro Chowdhureey adopted Bhairub Chundro. 

In consequence, Hurromonee instituted a suit in 
the same Zillah Court, against the Appellant, her 
mother-in-law, and one Bhugobutty Gooptah^ who 
claimed the right to hold a hereditary Tolook, 
granted by the late Kirtee Chundro Chowdhuree, as 
Defendants. In her plaint in that suit, she stated 
(amongst other things) that Bhoban Chundro Chowd- 
huree, her late husband, being ill of fever, and being 
childless, executed in her favour an Unoomotee Puttur, 
for the purpose of taking five adoptions consecutively, 
and subsequently died that very night ; that she had 
accordingly adopted a son. under the name of Gerish 
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Chundk'o, according to the Shasters] that, alter that 
the Appellant by violence dispossessed her of a 
moiety of the Zeinindary^ and she alleged, that the 
Defendant, the Appellant, bought Bhairub ChundrOf 
the son of Neelkunth Qooptoo^ in Augroon^ 1254, and 
had adopted him; though, as she charged, she was 
not competent *to make any adoption in the life of the 


son adopted by herself, and that as it was contrary to 
the Shusters, she, Hurromonee, claimed the whole of the 
property of Kirtee Chundro Chowdhuree, with mesne 
profits. 1 he Appellant, by her answer to the 
plaint, traversed and denied the making of an Unoo- 
motee Puttur, by the late husband of the Plaintiff, 
Hurromonee, and alleged that it had been fabricated, 
and also denied that her husband had ever given 
IJuf romonee any permission to dopt a son. The 
answer further stated that Appellant had been em- 
powered by the Unoomotee Puttur of her husband, 
Kirtee Chundro Chowdhuree, to take, in the event of 
their two sons deaths, three other sons, consecutively, 
into adoption ; and that she had accordingly made 
the adoption of Bhairub Chundro. 

■Neelkunth Qooptoo, the natural father of Bhairub 
Chundro, then instituted the suit in which the present 
apeal arose, as the guardian or well-wisher of his 
infant son. 1 he plaint was filed in the same Zillah 
Court against H urromonee, and the Appellant, as 
widow of Kirtee Chundro Chozvdhuree, with some 
others, as Defendants. The Plaintiff stated, that he 
sought to recover possession of a one-third of 2 annas 
15 gundas ol the Zeniindary and other property therein 
described, together with loasilat, by cancelment of 
an illegal adoption made by the Defendant Hurro- 
moncc. 'I'he plaint averred, that the late Kirtee 
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Chutidro Chcvci/mrce, the adoptive fatlier of the minor, 
in order that the funeral cake and water should be 
perpetuated, and the property protected, had, on the 
i8th Joistee of the year 1235, executed, in the pre- 
sence of witnesses, an l'noc7rtofee luttur, authorizing 
the Appellant to adopt consecutively three sons, 
and died on the 2.3rd of the aforesaid month ; and 
that alter this, the Appellant according to the con- 
ditions of the Unoomotee Piiitiu of her husband, being 
desirous of adopting a son, he and his wife, Kripa- 
iHOoyee Gooptoo. gave their second son, Bhahuh 
Chmiciro. a minor, on the i.^lh Anfrroo,! of the year 
12,34; and that the .\ppellant. in conformity with 
the S/,aste,s. took and adopted him, naming him 
Bhauuh Chundro Chowdburee, after performing the 
piili i.\fo jag. &c., and gav e information of it to the 
Judges. The plaint also averred, as to the I'noomotee 
/ ultur set up by the Defendant, Hiiri-omotiee. that it 
was never executed by her husband. 


The answer of the Defendant, Huiromoat-e, di< 
not contain any inverse or denial of the aver 
ments respecting the execution by the late Kirte, 
Cbandro Cbowd/iarce of the deed of 'Cuoomotce Faff a, 
averred in the plaint ; nor did the answer contain am 
denial ol the fact also averred in the jilaint that hi; 
widow, the Appellant, had received authority fron 
him to adopt sons, in the event of their own twe 
natural-born .sons dying, but pleaded that, as a pcrioc 

of twenty years had elapsed, under such circum. 
stances the suit was barred under sec. 14, Zfc« 

Reg. III. of 1793, and denying generally the Hlain- 
tiffs title, relied upon the validity of her own adop- 
tion ol Gensh C/tuadro, under the f nooatofee Pttffur 
Ol ht-r clrceasod husband. 
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The replication of the Plaintiff ‘met the plea of the 
Regulation of Limitations by the Defendant, Hurro- 
tnonee, by first referring to the Unoomotee Puttur exe- 
cuted by Kirtee Chundro Chowdhureey and to the 
adoption by the Appellant thereunder, on the 30th of 
Xovember, 1847, of the Plaintiff\s son, by which, as 
it was submitted, he became the rightful successor to 
his adoptive father’s real and personal property, and 
by then pleading that the suit had been instituted 
at the expiration of one year from the date of the 
adoption, which, it was insisted, took the case out of 
the operation of the Regulation of Limitations. 

Pending the suit the Defendant, Hurromoneei died, 
when the Respondent, Sheeh Chundro Ro\\ as the 
natural father of her adopted son, the minor, Gerish 
Chundro, was admitted in place of Hurromonee as a 
Defendant. 

The hearing of both suits took place together, before 
Norshurrec Sccrofttoficc, the Principal Sudder Anicsn of 


the Zillah of Myinensingh, on the 26th of May, 1852, 
when he pronounced judgment. The material portion 
of which was as follows : — “ Htirromonee has instituted 
a suit, No. 2, in order to have the alleged adoption by 
A m/ndmoyee Chowdhoorayan disallowed, and thereby 
to recover possession of the property claimed in this 
suit ; and, as the Plaintiff, also being appointed the 
well-wisher of Bhairub Chundro, the adopted son of 
A^iundinoyee aforesaid, has instituted this suit against 
Hurromonee and Anundmoyee and others, Defendants, 
in order to have the adoption of Gerish Chundro by 
Horromonee disallowed, and to recover possession of 
the disputed property ; and as the grounds of both 
the suits are one and the same, it was, therefore, 
ordered that both suits should be tried and decided 
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together. Accordingly, this suit has been tried and 

determined along with the above-mentioned suit of 

Hurromonee ; and, in my opinion, recorded this day, 

the adoption of Bhairub Chundro by Annudmoyee 
% 

has not been satisfactorily proved, the same is 
set aside, and the suit of Htirronionee aforesaid 
decreed in her favour, the reasons thereof apply also 
to this case,” and it was ordered, that that suit be 
dismissed ; and the Principal Stidder A 7 neen further 
held, that the Unoomotee Putfur executed by Hurt'o- 
tnonee's husband was proved, as well as the adoption 
made under it, and finally ordered, that the claim of 
Hurromonee was good and tenable, and that the objec- 
tions of both the female Defendants were false and 
fraudulent, further ordering that Anundmoyee was to 
have during her lifetime, food and raiment ; and the 
case was accordingly so decreed. 

Neelkunth Gooptoo appealed against this decree to 
the Sudder Dewanfty Adaivlut at Calcutta. 

The minor, Bhairub Chundro , subsequently died, 
leaving the Appellant, his adoptive mother, his heir, 
according to Hindoo law, him surviving; and under 
an order of the Court, the Appellant was made a 
party, as his heir, to carry on the appeal. 

The decree in Hurromonee*^ suit (No. 2) was also 
appealed to the Sudder Dewanny Adawlut by tlie Ap- 
pellant, and that appeal was marked No. 317, while 
the appeal in the other suit was marked No. 316. 

The hearing of the last-mentioned appeal. No. 316. 
came on before the Sudder Dewanny Ada^tdut on the 
30th of April, 1855, when it was determined by the 
Judges of that Court, consisting of Messrs. Aber- 
crombie Dick, Raikes, and Patton, that the other 
appeal, No. 317, should be heard and disposed of by 

39 
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them first ; and that, afterwards, the hearing and de- 
cision of the appeal No. 316 should take place. The 
Court accordingly took up the appeal No. 317, in the 
suit No. 2 of the late Hurromoneet and entered upon 
the hearing thereof separately, and thereupon directed 
the Pleader of the Appellant to confine his argument 
to one issue, namely, whether the Unoornotee Puttur, 
under which the late Hurromonee had adopted Gerish 
Ckundro was a valid deed, as that was the ground on 
which her suit, No. 2, was founded. 

The Sudder Dewanny Court delivered judgment on 
that point, reversing the decree of the Principal Sudder 
Ayneen made in that suit, as follows: — “ The law de- 
clares, that no adoption by disqualified landholders 

« 

is to be deemed valid without the consent of the 
Court of Wards, on application made to them through 
the Collector, sec. 33, Ben. Reg. X. of 1793. It 
follows, necessarily, that no power to adopt can be 
granted by such a person without the consent of the 
Court of Wards. Bhoban Chundro Chowdhuree^ the 
person who granted the power, to adopt, on which the 
suit Is founded, was at the time a ward of that Court, 
and the consent of the Court of Wards was neither asked 
for nor obtained. It is, therefore, invalid, and the 
suit of the Plaintiff must be dismissed. The decision 
of the Principal Sudder Ameen is reversed, and the 
appeal decreed, with full costs, against the Plaintiff.*^ 

No appeal was brought from this decree. 

The Court immediately afterwards took up the 
appeal No. 316, and on the same day decreed as 
follows: — “The deed was written several days 
before the decease of Kirtee ChuJidro Chowdhureet 
the giver of it, and, therefore, might easily have 
been registered. It was, however, never made 


never 
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public until nearly twenty years after its date. There 
is no proof that it was ever made known to any of 
the members of the family. It was not mentioned 
when the elder of the two legitimate sons of Kirtee 
Chundro Chowdhuree died, and, what is most extra- 
ordinary, was not produced and acted upon at the 
time of the decease of the younger son, Bhoban 
Chundro Chowdhuree, It was at length produced, and 
a son adopted in virtue of it, after Hurromonee^ the 
widow of Bhoban Chundro Chowdhuree^ had adopted a 
son under an alleged power from her husband. It is, 
too, in so mutilated and dirty a state as to defy all exa- 
mination into the nature of the stamp and the date of 
its sale by the stamp vendor. Under these circum- 
stances, it is utterly unworthy of credit. The appeal 
is, therefore, dismissed with costs, and the decision 
of the Principal Sudder Ameen, rejecting the noomotcc 
Puttur of Mussumauth Anund?noyee, conhrmed.” 

The present appeal was from this last decree. 

I he Respondents did not appear, and the appeal 
was therefore heard ex parte. 

Mr. Leithj for the Appellant. 
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As the fact of the execution of the Unooniotce 
Puttur by Mirtee Chundro Chowdhuree was averred in 
the plaint, and not traversed or denied by the answer 
of the Defendant, Hurromonee^ it ought to have been 
considered by the Courts below as admitted on the 
pleadings, and as not requiring to be established by 
evidence. Now, the fact of the Unoomotec Puttur 
having been thus admitted, the adoption under it of 
the late minor, Bhairub Chundro, must also be taken 
as having been proved ; and such adoption was 
valid by Hindoo law and custom. As respects the 
decree of the I rincipal Sudder Ameen, that decree was 
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made on the hearing and consideration by that Judge 
of the pleadings filed and evidence given in another 
and distinct suit, to which neither the Plaintiff, nor 
the minor, Bhairub ChundrOy was a party ; and that 
suit was improperly heard by the Principal Sudder 
Ameen with the suit out of which the present appeal 
has arisen. It is, therefore, submitted, that any alleged 
act of the Appellant, as the widow of Kirtee 
Chundro Chowdhureey to whom the authority to adopt 
w'as given by the deed, or any omission or delay on 
her part, ought not to have been used by the Sudder 
Court so as to prejudice, much less to destroy, 
the rights of the minor, Bhairub ChundrOy as the 
adopted son and heir of Kirtee Chundro Chowdhuree^ 
If the evidence was weak of the execution of the power 
to adopt, as it was not impugned, it was sufficient. The 
substitution by the Court of the Appellant in the place 
of her deceased adopted son was most irregular : it 
made her-both Plaintiff and Defendant. 


The case stood over for consideration. 

19th July, Judgment was now pronounced by 
1862. 

. — ' The Right Hon. Lord KiNGSDOWN : 

The Appellant is the widow of one Kirtee Chundro 
ChowdhureCy who died in 1828, leaving two sons. 
The elder, Juggnt Chundroy died a few months after 
his father, unmarried and intestate. The younger, 
Bhoban ChundrOy died in December y 1844, a minor 
and childless, but leaving a widow, Hurromonee. 
Shortly after his death HurromoneCy under an Unoo- 
motee Puttury or authority to adopt, which she alleged 
her husband had executed in her favour on the night 
of his death, adopted one Gerish ChundrOy as the son 
and representative of Bhoban Chundro. And, in the 
year 1847, the Appellant, who disputed Hurromonee^ s 
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right to adopt, set up an Unoomotee Ptittur^ which she 
alleged had been executed in her favour by Kirtee 
Chundro Chowdhureey on the 20th of May^ 1828, and 
under that instrument adopted the son of one Neelkunth 
Gooptoo as the son and representative of her husband, 
Kirtee Chundro Chowdhuree^ and gave him the name 
of Bhairub Chundro Chowdhuree. 

These rival adoptions gave rise to two suits, which 
it will be convenient to distinguish by the numbers 
316 and 317, by which they were known in the 
Sudder Dewanny Adawlut. 

Suit, No. 316, in which the present appeal is pre- 
sented, was instituted in 1849, on behalf of Bhairub 
Chundroy a minor, by his natural father, Neelkunth 
Gooptoo, as his well-wisher, or next friend, against 
the present Appellant, Hurromonee, and several other 
persons as Defendants. The plaint stated the exe- 
cution of the Unoomotee Puttur by Kirtee Chundro 
Chowdhuree ; the adoption of the infant Plaintiff 
under it ; his title by virtue of that adoption, to 
one-third of the estate of Kirtee C/uindro Chowd- 
huree in immediate possession, and to the other two- 
thirds, subject, as to one of them, to the interest 
of the present Appellant, as heiress-at-law of her 
eldest son ; and subject, as to the other, to the life 
interest of Hurroynonee, as heiress of her husband ; 
and it claimed the possession of one-third of the 
Zemindary, and some personal property as against the 
two female Defendants with wassilat ; and as against 
Hurromonee, the cancelment of the adoption made by 
her as illegal. The other Defendants had no interest 
in the property, and seem to have been made De- 
fendants only because they had taken part in the 
adoption by Hurromonee. To this suit, therefore, the 
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Appellant, though no doubt a friendly, was a sub- 
stantial, Defendant. 

Shortly before the institution of suit, No. 316, 
Hurromonee h^d commenced the suit, No. 317. The 

only Defendants to this were the Appellant and 
another woman. It set up the adoption made by 
Hurromonee, and claimed by virtue of that and other 
acts of the Appellant, the whole of he property as 
against her, disputing the adoption made by her. In 
this suit the Appellant pleaded the Unoomotee Puttur 
alleged to have been executed by her husband, and 
insisted on the validity of the adoption made by her 
under it. 


//urromofic'e died before either suit came to a hear- 
ing, and certain proceedings were had by which Gerish 
ChundrOi the infant adopted by her, became, through 
his well-wisher or next friend, a Defendant in suit, 
No. 316, and the Plaintiff in suit, No. 317. 

The two suits were heard together by the Principal 
Sudder Ameeriy in whose Court they were pending. In 
the suit, No. 317 he decided in favour of the Plaintiff, 
Gerish Chundro^ affirming the validity of his adoption' 
by Hurromonee\ treating the Unoomotee Puttur set up 
by the Appellant as not established by proof, and the 
adoption thereunder as invalid. Upon the same grounds 
he decided against the title of Bhairub Chundro in suit. 
No. 316, and dismissed that suit with costs. 

Appeals were preferred to the Sudder Dewanny 
Adawlut against both decisions. That in suit, No. 316, 
was, in the first instance, an appeal on behalf of the 
infant Plaintiff, Bhairub Chundro^ by his father and 
well-wisher. The appeal in suit. No. 317 was that of 
the present Appellant. 

Before the appeals were heard, Bhairub Chundro 
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died ; and the present Appellant (being, on the 
assumption of his adoption being valid, his heiress- 
at-law) seems, on her own application, to have been 
substituted for him as Appellant in suit, No. 316, 
notwithstanding her character as Defendant in that 
suit. She thus became, regularly or irregularly, 
do 7 nina litis in both appeals. 

These appeals were heard by the Sttddef' Deivanny 
Adawlut \xi 1855. In suit, No. 317, the Court reversed 
the decision of the Principal Sudder Ameen, mainly 
on the ground that Bhoban Chundi'o being an infant 
at the time of his death, had no power to make the 
instrument under which Htirromonee claimed the right 
to adopt, without the consent of the Court of Wards ; 
and, therefore, that the adoption of Hu^'romonee under 
it was wholly void. Against that decision there has 
been no appeal. 

In suit, No. 316, the Court dismissed the appeal, 
and confirmed the decision of the Zillah Court, 
holding that the Unooinotee Puttur under which the 
Appellant adopted Bhairub Chundro had not been 
proved, and was wholly unworthy of credit. Against 
this decision the present appeal is preferred. 

The decision in suit, No. 317, has determined the 
interest of the party claiming under the adoption by 
Hurromonee \ and the various deaths that have occurred 
have vested the whole interest in the estate, at least 
during her life, in the Appellant. It is not, there- 
fore, surprising that the present appeal has come on 
ex parte. Their Lordships, however, do not the less 
feel the difficulty in which every ex-parte appeal places 
them, of having to decide the questions raised alter 
hearing one side only. 

The first and most important question is, whether 
the decision of the Frincipal Sudder Atneeti n as, when 
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pronounced, a correct decision of the issues then 
pending before him between the then parties to the 
suit. No subsequent event, or devolution of interest, 
can affect this question ; because to give effect to these, 
should justice require it, would be the office not of an 
appeal, but of some supplemental proceeding. 

The question in the suit was the title of Bhairub 
ChufidrOf as the adopted son of Kirtee Chundro Chowd- 
huree, to recover certain property, and to have another 
adoption cancelled. The foundation of this title was 
the U noomotee Buttur under which he was adopted. If 
the proof of that failed, he had no title, and his suit 

was properly dismissed. 

It is not now contended, that there is before their 
Lordships, or was before the Principal Sudd€y Atneetiy 
testimony strong enough to establish the validity of 
the instrument, if impugned. But it is argued that 
the evidence which the Principal Sudder Afneen 
treated as too weak for that purpose, was irregularly 
taken, because it was taken in suit. No, 317, to which 
Bhairub Chundro was not a party. It is further 
argued that proof of the instrument by witnesses was 
unnecessary, because the answer of Hurroinonee did 
not impeach, and must, therefore, be taken to have 
admitted its validity. These two objections shall be 

considered separately. 

Their Lordships are not satisfied that the depo- 
sitions of the witnesses examined in support of the 
U noomotee Puttur (which are not before them) were 
not substantially taken in both the suits, which were 
clearly tried together. It appears from a passage in 
the record before us, that the father and next friend 
of Bhairub Chundro, in his reasons of appeal, com- 
ments on this evidence ; and at the hearing in the 
Sudder Dewamiy Adawlut the Appellant’s Pleader 


ON APPEAL FROM THE EAST INDIES. 


301 


argued upon it. But suppose it to be out of the case, 
what is the result ? Why, that the Plaintiff has given 
no evidence whatever in support of an averment 
material to his title. The only question that can 
remain is, whether there has been an admission of that 
averment sufficient to relieve him from the necessity 

of giving any such evidence. 

Their Lordships cannot answer this question in 
the affirmative. The answer of Hurromovee denies 
generally the truth of the Plaintiff s case. If it does 
not directly impugn the instrument, it does not in 
terms admit it. The defence is no doubt mainly 
directed to the avoidance of the adoption by the 
Appellant by setting up the adoption made by the 
Defendant, Hurromonee ; but it does not admit that if 
the latter adoption fails, the other is necessarily valid. 

Their Lordships cannot apply to the pleadings in 
these Courts the strict rule that averments not 

traversed must be taken to be admitted ; and they 
are not prepared to say that the answer contains an 
admission which, even as between the Plaintiff and 

uyrotnonee, would have dispensed with the necessity 
of proving the instrument. But when the case was 
heard, the issue was no longer one between the 

Plaintiff and Hurromonee. She was dead, and Cherish 
Chundro had been admitted as a Defendant on the 

record. He did not come in as the heir of Ilurro- 
motiee, for, if he were duly adopted, his title was 

paramount to hers. He would not then have been 

bound by her admissions of an instrument (even had 
they been more unequivocal than they are), the 

execution of which had been formally made one of 
the issues in the suit. Their Lordships, therefore, 

can see no ground for disturbing the decree of the 
Principal Stidder Ameen. 
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The next question is, whether any case has been 
made for reversing or varying the decree of the 
Sudder Dewanny Adawlut. It has been argued that 
the substitution of the Appellant for Bhairub ChundrOy 
which made her both Plaintiff and Defendant in the 
suit, was grossly irregular. It may have been so ; 
but it was an irregularity of her own seeking. If 
she had not taken up the appeal, it must either have 
been prosecuted by the well-wisher and next friend of 
Ihe deceased infant (if the forms of the Court per- 
mitted this), or abandoned by him. Their Lordships 
must assume that the decree of the Zillah Court, 
which they think to be correct, would in either case 
have stood. The Appellant on her own application 
has been allowed, perhaps irregularly, to contest the 
correctness of that decree. She has done so un- 
successfully, and it is but fair that she should be left 
to pay the costs of the proceedings. 

The .\ppellant is now entitled, as a Hindoo female 
heiress, to the whole estate : if she makes any further 
adoption, the validity of that adoption will be pro- 
bably tried between the party adopted and those who 
will be the heirs of her husband on her death. In 
any such suit it is difficult to see how these decrees 
can be admitted as evidence for the purpose of show- 
ing the invalidity of the instrument of adoption. 

At any rate their Lordships think it would be 
objectionable to disturb or vary decrees properly 
made by the Zillah and Sudder Courts in this suit, 
for the mere purpose of guarding against the possible 
error of some other tribunal in some future suit, 
and the only order which they can recommend Her 
Majesty to make on this appeal is, that it be dis- 
missed, 
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TP HE question in this case related to the validity 
of a lien, created by deposit of the title deeds of 
an estate called the Muttah of Tlrupassur^. in the 
Presidency of Madras, in consideration of pecuniarv' 
advances made by the Appellant for the benefit of 
that estate. 

The facts were these : — > 

In the year 1851, Gulani Asen Khan Bahadoor, 

o Present : Members of the yudicial Committee , — The Right 
Hbn. Tord Kingsdown, the Right Hon. Dr. Liishington, and the 
Right Hon. Sir Edward Ryan. 

Assessors , — The Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir James \V. CoKnle. 

an 


3rd July, 
1862. 

Mad. Reg. 

1 1 , of 1802, 
sec. XVII.. 
enacts, that 
in the absence 
of any posi- 
tive law to 
the contrary, 
In force in the 
Presidency 
Madras, that 
the decision 
of the Court 
is to be ac- 
cording to 
justice, equity, 
and good 
faith. 

The Plain- 
Mahomedans, 

a 


r Defendants. Hindoos, manomea; 

and Christians. The Plaintiff sought- by the plaint to establish a 

eqi"t«ble mortgage by depo.sit of title deeds. 
Held (m the absence of any agreement that the tmnsaction was to 

1^1 sec .Mad. Reg. 11 .. of 
m^rt'gageLppIkd of Engl.sh law respecting equitable 

m/nev“'^When t^^ of E.. and paid part of the consideration 

Ut°rdeedT^hnt the P=‘'’‘'«®. to complete, the vendors had not the 

title needs, but they promised to deliver them in a few days and 

ret^n^"* should be 

y purchaser, and they handed over to him the title deeds 
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and his father, Sharpul Umra Sahib^ were in posses- 
sion of three MuttahSy or Districts of villages, called 
respectively the JMuttah of Ttrupassur (otherwise 
called Tripassur), and the Muttah of Ekattur (other- 
wise called Yagaioor), situate in Districts of 
Periyapalam, and the Muttah of Madhuravayal^ in 
the Talook of Sydapetta, all in the Presidency of 
Madras. 

In the month of September of that year, the three 
Muttahs of Tirupassur, Ekattui\ and M adhuravayal 
were attached by the Collector for kist due to 
Government, amounting to Rs. 8,049. 43 - i ^^id the 
Collector advertised the Muttahs for sale in October 
following, for the arrears. 

In this state of things, Gulam Asen Khan and his 
father, applied to the Appellant for assistance to 
prevent the sale, and offered to sell to him the 
Muttah of Ttrupassur for Rs. 4,000, and tbe 
Muttah of Ekattur for Rs. 11,000, and stated that, 
except the claim of the Collector for arrears of 
revenue, there were no incumbrances affecting the 
properties; and it was, ultimately, on the 15th of 
September^ *851, agreed between them that the 
Appellant should purchase the Muttah of Ekattur for 
Rs. 11,000, and have the option of purchasing that 

of another Muttah, called T , to be held as security for their delivering to 
the purchaser the title deeds of Muttah E., in order to perfect his title. 
The purchaser, on the faith of this advanced large sums, and paid off a 
mortgage on Muttah T. This latter Muttah having been sold, S. brought 
a.suit to recover the amount advanced by him on account of that Muttah, 
claiming to be equitable mortgagee, and to have a charge on that estate 
for the advances made by him in respect thereof. Held, that the transac* 
tioncreated a Hen, and bound the Muttah T. for the advances made by S. 

.Kemble . — By the Mohamedan law such a deposit for a security in respect 
of a contingent loss wotild be in the nature of a trust, not a pawn. 

The registration of the name of a party in possession of land, on the 
Collector’s books, as owner, is not conclusive evidence of his title, as the 
land may be affected by prior equitable charges, and it is the duty of a 
purchaser to investigate the prior title. 
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of Tirupassur for Rs. 4^000 ; and that out of the 

Rs. 11,000, the purchase-money for the Muttah of 

Ekattur, he should pay to the Collector of the District 

Rs. 8,049. 4a. in discharge of what was due for arrears 
of revenue. 

Under this arrangement, the Appellant, on the 15th 

of Septe^nber, paid Rs. 200 to Sharpul Umra Sahib, 
in part performance of the agreement for purchase 
of the Muttah of Ekattur. The Appellant also, 
in order to prevent the sale of the three Muttahs, 
paid to the Collector the sum of Rs. 8,049. 4a. in dis- 
charge of the arrears. 

The Appellant having thus paid the sums of 
Rs. 200 and Rs. 8,049. 4a., in respect of his purchase 
of the Muttah of Ekattur, attended on the 14th of 
October following, at the house of the vendors, 
to complete his purchase, when Gulam Asen Khan, by 
the desire of Sharpul Umra Sahib, his father, executed 
to the Appellant a Bill of Sale of the Muttah of 
Ekattur, and upon the Appellant calling for the 
title deeds of that to be delivered up to him, the 
vendors alleged that they were with some of their 
relatives, and said that they would send for them soon 
and deliver them to the Appellant. The Appellant, 
however, insisting that the title deeds ought to 
have been ready to be given up to him, they proposed 
and offered that, in the meantime, he should retain the 
residue of the purchase-money, and that they would 
deposit with him the title deeds of the Muttah of 
Tirupassur, to be held by way of equitable mortgage as 
a security for their delivering up to the Appellant the 
title deeds of the Muttah of Ekattur, in order to make 
h,s title thereto perfect ; and, accordingly, Gu/am Asen 
Khan delivered to the Appellant a Bill of Sale of the 
Muttah of Tirupassur, dated the 2<jt'cvo{ December, ,834, 
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from one Tatipatri Bapu Rayar to Arcot yivana 
Rayar^ and another Bill of Sale of the same Muttah, 
dated the 30th of yune, 1840, from Arcot Jivana 
Rayar, to Gulam Asen Kkan^ being the title deeds 
under which Gulam Asen Khan held the Muttah, and 
he also delivered to the Appellant a certificate of 
registration, granted by the Collector of the District 
to Gulam Asen Khan, dated the 8th of yuly, 1840. 

On the 22nd of November, 1851, the Appellont, by 
the direction of Gulam Asen Khan, paid to one Rajah 
yankeeran, by whom the sale had been conducted, on 
behalf of the vendors,' a further sum of Rs. 300, on 
account of the purchase-money. 

The Muttah of Ekattur consisted of five villages, 
one of which was the village of Kunnattur, and upon 
the Appellant proceeding to take possession of it 
under the sale to him, he discovered that the village 
of Kunnattur had been already sold by Gulam Asen 
Khan and Sharpul Umra Sahib to Kakaji Rai and 
others for Rs. 500. This fact was admitted by the 
vendors, and it was thereupon agreed between them 
and the Appellant that the sum of Rs. 500, should be 
deducted from the purchase-money of Rs. 11,000, by 
which the purchase-money for the Kfuttah of Ekattur 
became reduced to Rs. 10,5001 of which sum the 
Appellant had paid the several sums of Rs. 200 ; 
Rs. 8,049. 4a., and Rs. 300. In the year 1853, the 
Appellant further discovered that the vendors had, 
before the sale to him in September, 1851, actually mort- 
gaged the Muttah of Ekattur to one MahomedUsen Sahib, 
who had possession of the title deeds thereof, and 
who had, in the year 1851, commenced proceedings 
in the Zillah Court of the Principal Sudder Ameen of 
Chingleput, to recover what was due to him on such 
mortgage; and that the Defendants, the vendors, 
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had filed a Raztnamah, or judgment by confession, 
in such suit, in which Mahotned Usen's mortgage 
claim on the Muttah was admitted ; and it was agreed 
that in delualt of payment of the sum therein men- 
tioned, the same should be recovered from the 
Miittah. In the month of Nozyember, *853, Mahozned 
Usen proceeded to attach the Muttah for the 
sum of Rs. 5,761, then due to him on the mortgage 
and the Razinamah ; and, in order to prevent the 
sale of the Muttah then under attachment, and to 
redeem the Muttahy and obtain possession of the title 
deeds, the Appellant, on the 12th of December ^ 1853, 
paid to Mahomed Usen the sum of Rs. 5,761, in 
satisfaction of the Razinamah, and received from 
him the title deeds of the Muttah. 

In this manner, the Appellant had paid the various 
sums of Rs. 200. Rs. 8.049. 4a.. Rs. 300, and Rs. 5.761, 

for the purchase of -the Muttah Ekattur, 

the security of the title deeds of the Muttah of 
Tirupassur, so deposited with him as aforesaid, 
making in the whole Rs. 14,310. 4a., being the sum 
o Rs, 4 ^* over and above the amount of 

Rs. 10,500, the purchase-money of the Muttah of 
EkaUur, and for the repayment thereof held the 
equitable mortgage on the Muttah of Tirupassur, bv 
the deposit of the title deeds of that Muttah. 

In the month of October, .855, the Appellant, 
having discovered that, during his absence from the 
neighbourhood, Gulam Asen Khan had caused the 
Muttah of Tirupassur to be transferred in the books 
of the Collector from his own name to the name of 
the Respondent, Luchpathy Royjee Lallah, and that 
they were then endeavouring to sell the same to the 
Respondent, Ouchter/ony ■. filed a plaint in the Court of 
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the Principal Sudder Ameen of Chingleputy the District 
in which the Muttah of Tirupassur was situate, against 
Gulam Asen Khan^ Sharpul Umra Sahih^ and the 
Respondent, Luckpathy Royjee Lallah^ in the plaint 
called Set Rakpati Roy Lala Sankar to recover from 
them, and, as against the Muttah of Tirupassur^ 
the sum of Rs. 3,810. 4a., with interest, amounting 

to Rs. 803. 15a. 5p., in all Rs. 4,614. 3a. 5p., and 
subsequent interest. 

I he Defendant, Gulam Asea Khan, by his answer, 
alleged that the Appellant was indebted to him. He 
admitted the sale by him to the Appellant of the 
Muttah of Ekattur, and the payment by the Appellant 
of the two sums of Rs. 8,049. 4 ^-j 

alleged, that he* had not authorized the payment 
of the sums of Rs. 200, Rs. 500 and Rs. 4,761, 
before mentioned. The answer also alleged, that the 
Plaintiff borrowed from the Defendant the title deeds 
of the Muttah of 7 'irupassur, under the pretence 
that he wished to see the form of title deeds relating 
to Muttahs, and had not returned them ; he admitted 
that the third Defendant had purchased the Muttah 
of Tirupassur from him, and enjoyed it for three 
years, and afterwards publicly sold it to the De- 
fendant, Ouchterlony, who was then in possession 
of it. The answer further alleged, that the first 
and second Defendants had not mortgaged the title 
deeds of Ehattur to Mahomed Usen for Rs. 5,761, 
and insisted that the Defendant had not authorized 
the Appellant to pay that sum. 

The second Defendant, Sharpul U^nra Sahib^ made 
default, and it was ordered that, as against him, the 
suit should be heard ex parte. 

On the 21st of Decemberf 1855, Ponna and 
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Sadasiva Takar, as Vakeels for the third Defendant, 
applied to the Court, praying, under the circumstances 
therein stated, that they might be permitted to put in 
an answer and defend the suit generally on his behalf ; 
and on the hearing of such petition, it was ordered that 
the Plaintiff’s Vakeel should include the Petitioners as 
Defendants in the suit, instead of the third Defendant. 

A supplemental plaint was then filed, making Ponna 
Lala and Sadasiva Takar^ Defendants to the suit ; 
and by their answer they alleged that the third Defen- 
dant left in September, 1855, Biganzr, in the Raj 
of Satadar, which was 2,000 miles distant ; and that 
the Plaintiff ought not to have brought the suit in the 
Ckhtgleput Court, the parties being resident elsewhere; 
that the third Defendant was under no obligation to 
the Plaintiff, and that the Plaintiff had obtained no 
documents in connection with the Muttah of Tirupas- 
and further,, that the Muttah of Tirupassur had 
been registered by the Circar in the name of the third 
Defendant, and the certificate and Sunnud, &c., issued 
in his favour, and who had remained in unmolested and 
public enjoyment thereof up to four years previously; 
and that a short time previously to the institution of 
the suit, the Muttah had been sold to the Respondent, 
Ouchterlony, and was registered by the Ctrcar in his 
name, and remained in his enjoyment ; the answer then 
suggested that no benefit could be derived from the 
simple possession of the certificates, &c., of earlier 
date, by a party who had no interest whatever in 
them ; and denied that any of the facts stated in the 

plaint in connection with the Muttah of Tirupassur 
had taken place. 

The Appellant afterwards filed a supplemental 
plaint against Ouchtcrlony, making him a Defendant to 

41 
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the suit. Ouchterlony “by his answer alleged, that he 
was utterly ignorant of the transactions between the 
Plaintiff, and the first and second Defendants, and 
that whatever claims the Plaintiff might have against 
those Defendants, yet that he had no legal claim what- 
ever upon the Miittah of Tirupassur ; he denied having 
had any conference with the first or second Defendants 
at any time on any subject ; and insisted that the 
transaction between the third Defendant and him 
was valid and conclusive ; that the third Defendant, 
alleging that the Muttah of Tirupassur was his 
own property, asked him to purchase it, and 
showed a Bill of Sale, which he was then unable to 
produce, but which was executed a long time ago, 
either by the first and second Defendants, or one of 
them, and that the Muttah had been registered in his 
name by the Collector, and that, as the third Defen- 
dant had in himself the title and enjoyment thereof, he, 
Ouchterlony y purchased it from him just as he had it. 

The Appellant entered into evidence, and proved 
the several matters hereinbefore stated. The first 
Defendant and the sixth Defendant, also adduced 
evidence. The cause was heard by T. Alaghiaht 
the Principal Sudiler Ameen^ on the 14th of Aprils 
1857, 'vhen that Judge pronounced judgment, de- 
claring that the absence of a written agreement in 
favour of the Plaintiff could not vitiate his claim ; 
for that it was quite clear the Plaintiff had a lien 
upon the first and second Defendants^ estates long 
before the claim of the other Defendant began to 
exist ; and that although those Defendants Avould 
not bring to notice in their pleadings the date of 
the deeds in their favour, it was certain by the 
depositions of their Vakeels taken at the , hearing 
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of the cause, and by the other circumstances con- 
nected with it, that they did not acquire their right 
before the Plaintiff^s claim to recover a surplus of 
Rs. 3,810, 4a. ip. on the security of the estates, 
came into existence, and the Court decreed that the 
first and second Defendants should pay to the 
Plaintiff the amount claimed, with interest up to the 
date of the decree, and that the Tirupassur Mitttah 
be held responsible for the same, and that the costs 
should be paid by the first and second Defendants to 
the Plaintiff, and the other Defendant. 

From this decree the Respondents, Ouchterlo 7 iy and 
Luckpathy Royjee Lalloh^ by his attorneys, the fourth 
and fifth Defendants, appealed to the Civil Court of 
Chingleput, and the Judge of that Court (Mr. W. Dow- 
deswell), on the 31st oi March, 1858, pronounced the 
following judgment: — "It appears, from the evidence 
in this case, that the first Defendant sold the Muttah of 
Ekattur to the Plaintiff on the 14th of October, 1851, 
and deposited the title deeds of the Tirupassur Muttah 
with the Plaintiff as security, until he should deliver 
up the title deeds of the Ekattur Muttah. The first 
Defendant has in his answer, admitted the sale, and 
the delivery of the title deeds of Tirupassur Muttah. 
It must be here remarked, that the first Defendant had 
filed a Razinaviah, in the suit No. 37, of 1851, on the 
file of the Principal Sudder Ameen's Court, in which he 
had admitted Mahomed Usen's mortgage claim over the 
Ekattur Muttah, and had agreed that, in default of pay- 
ment of the sum stipulated in the Razina 77 iah, the same 
should be recovered from the Ekattur Muttah. Not- 
withstanding this agreement, filed in the Court of the 
Principal Sudder Ameen, the first Defendant assured 
the Plaintiff (as stated in the Bill of Sale) that there 
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were no liabilities whatsoever on the property ; and it 
was entered in the Bill of Sale that 'in the event of 
there being any claim against the Ekattur Muttah, 
the first Defendant would hold himself responsible 
for clearing it off.* Subsequently to this sale having 
been effected, the Ekattur Muttah was attached in 
November, 1853, in satisfaction of the Razinamah, 
filed by first Defendant himself in the suit, No. 37, 
of 1851 ; and as the Defendant did not clear off the 

the Plaintiff was forced to pay the mortgage 
Mahomed amounting to Rs. 5,761, 

to get the yl/wZ/fl/z released from attachment. 
The evidence shows that this sum of Rs. 5,761, was 
paid by Mr. Lasar, the Plaintiff’s agent, and the 
receipt of it was acknowledged by Mahomed Usen 
in his petition, No. 705, of 1853. It is clear, then, 
that the Plaintiff could not have received the title 
deeds of the Ekattur Muttah till the year 1853, as they 
were not delivered back to Mahorned Usen by the 
Court till 1853; and he was clearly entitled to re- 
cover all sums paid by him over and above the price 
of the property which it was necessary' should be paid, 
before the title deeds could be delivered to him, from 
the estate of Tirupassttr Afuttah, of which he held the 
title deeds as security. The Appellants set forth that 
the Court had no jurisdiction, the parties being re- 
sidents \n Madras', moreover, that the Plaintiff had 
no lien on the Tirupassur Muttah. With regard to 
the first objection, it is clear the property from w'hich 
the Plaintiff sought to recover the money due to him, 
is situate within this Zillah, and, therefore, was cog- 
nizable by the Civil Courts. With regard to the 
second, the Plaintiff has shown he has a lien upon 
the property, by producing the title deeds of it, and 
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showing he held them as security, previous to the 
period at which the sale to the third Defendant, whose 
agents have appealed, was made. The third De- 
fendant, it appears, is abroad somewhere, and his 
agents ; the fourth and fifth Defendants, were allowed 
to defend the suit on his behalf, and, as they were 
dissatisfied with the decision of the lower Court, they 
w^ere allowed to make this appeal on his behalf. In 
the oral pleadings, the Vakeel on behalf of the third 
Defendant, stated that the Tirupassur Muttak was pur- 
chased by his client in 1852, from the first Defendant, 
and that a Bill of Sale w^as executed in his (the third 
Defendant's) favour, and the transfer of the Muttah to 
his name, and his possession and enjoyment of the 
property, conferred on him every title, and that the 
absence of the title deeds of the property was im- 
material. The Civil Judge, however, considers that 
the third Defendant, by his own showing, neglected to 
observe even the common precautions which are used 
when property is purchased and sold, for he admits 
he did not see the title deeds, and it does not appear 
that he made any regular inquiry as to whether there 
were, or were not, claims on the property. The 
Plaintiff, it has been proved, received from the first 
Defendant, the title deeds of the Tirupassur Muttah, 
in 1851, as security for the delivery of the title deeds 
of the Ekattur Muttah ; and, as these title deeds 
had b.:cn so pledged, the first Defendant had no 
power to effect the sale of the Tirupassur Muttah, 
until he had delivered the title deeds oUhe Ekattur 
Muttah, and the sale thereof to the third Defendant 
cannot prevent the Plaintiff from recovering the 
amount he was forced to pay, to enable him to obtain 
possession of the title deeds of Ekattur Muttah, 


1862. 

^ ^ 

T 

Varden 
Seth Sam 

V. 

Luckpathy 

Royjee 

Lallah. 



314 


CASES IN THE PRIVY COUNCIL 


1862. 

Varden 
Seth Sam 

V, 

Luckpathy 

Royjee 

Lallah. 


from the property of the Tirupassur Muttah^ the title 
deeds of which Plaintiff held as security. The appeal 
is, therefore, dismissed with costs.” 

From this decree the third, fourth, fifth, and sixth 
Defendants to the original and supplemental suit, pre- 
sented a special appeal to the Sudder Dewanny Adawlut 
at Madras^ upon the following grounds : — -Under cl. i, 
sec. 4, Act, No. XVI. of 1853 ; first that the Plaintiff 
had no lien on the Tirupassur Muttah ; secondly, that 
the third and sixth Defendants were respectively pur- 
chasers for valuable consideration, without notice, and 
with registry of the conveyances to them ; thirdly> 
that neither the Principal Sudder Atneen, nor the Civil 
Judge, had any jurisdiction as against the third, fourth, 
fifth, and sixth Defendants. And, under cl. 4, of the 
same Act, first, that the third Defendant was never 
served with notice to appear or answer, and that the 
prosecution of the suit in his absence was wholly 
illegal ; and secondly, that making the fourth and fifth 
parties was also illegal ; lastly, that no points were 
recorded for the third, fourth, fifth, and sixth De- 
fendants, or any of them. 

The Sudder Court admitted the special appeal, in 
order to decide whether the sixth Defendant was to 
be considered a bond fide purchaser without notice, 
and if so, whether the property purchased by him 
was affected by the Plaintiff’s asserted lien thereon. 

The special appeal was heard before Messrs. Hooper, 
Strange, and Phillips, the Judges of the Sudder Dewanny 
Court, and, on the 23rd of July, 1859, the following 
decree was made : — “ The Courts below have held, 
that the circumstances of the case give the Plaintiff a 
lien on the Tirupassur Muttah for the money overpaid 
by him on account of the Ekattur Muttah, and that the 
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omission of the third Defendant to inquire, as he was 
in duty bound, for the title deeds of the Ttrupassur 
Muttah, when making purchase of that Muttah, serves 
to charge him constructively with notice of the Plain- 
tiff’s claim. In these opinions we cannot coincide. 
We consider the above doctrine of constructive 
notice inapplicable to the circumstances of the 
country, where, very commonly, old deeds connected 
with land do not exist, and inquiry for them ordi- 
narily is not made. In the present instance, the 
third Defendant found the parties with whom he dealt 
in possession with their names on the registry, and 
It appears to the Court reasonable that he should 
have looked for no further proof of title in them, to 
sell the property to him. In like manner the sixth 
Defendant found the third Defendant in possession 
with his name on the registry, and was justified in 
concluding that he might safely make the purchase 
from him. The Court hold, therefore, that neither the 
third nor the sixth Defendant is chargeable with 
notice, and that the Tirupassur Muttah, after passing 
to their hands, cannot be liable for any lien thereon 
which Plaintiff may have possessed. The Court is 
further of opinion, that the Plaintiff possessed no 
such hen. On the premises stated by him, he micrht 
have insisted on specific performance of the engaije. 
ment of the first and second Defendants to sell him 
the Muttah, but this he has not done. On the con 
trary. he shows that he has receded from that 
arrangement by demanding back money which might 
have been taken as advanced towards completion of 
the purchase, and represents this money as an over 
payment made on account of the Ekatiur Mutfah. 
^ow, It IS clear, that Hu- deposit with him of the 
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title deeds of the Tirupassur Muttah was not made 
with the end of holding that Muitah liable in hypo- 
thecation for payments made in connection with the 
Ekattur Muttah : it was a deposit without contem- 
plation of a mortgage, and the Court hold, therefore, 
that no lien was created. The Court, for the above 
reasons, resolve to amend the decrees of the Courts 
below, so far as to declare that the Muttah of Tiru- 
passur is not liable for the Plaintiff's demand upon 
the first and second Defendants. The costs of the 
Dedendants, from three to six, are to be paid by the 
Plaintiff.” 

After an unsuccessful application to the Sudder 
Court for review of judgment, the Appellant, as the 
amount at issue was under the appealable value, ap- 
plied by petition to the Privy Council, and was allowed, 
in the circumstances, special leave to appeal. 

As the Respondents did not appear, the appeal was 
heard ex parte. 

Mr. Teed^ Q- C., and Mr. Cracknellf for the 
A[)pellant, 

Submitted, that the decree of the Sudder Court 
could not be sustained, and in support of the appeal 
relied upon these grounds : — • 

First, that as the only point open to the Re- 
spondents, under the order of the Sudder Court of 
the 20th of January, 1859, admitting the special 
appeal, was, whether the Respondent, the sixth 
Defendant in the original suit, was to be considered a 
bond Jide purchaser, without notice, of the Muttah of 
Tirupassur, and if so, whether that Muttah, as having 
been purchased by him, was thereby freed from the 
Appellant's claim upon it ; it was, therefore, not 
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competent to the Court to entertain or determine the 
question, whether the Appellant had or not the lien 
claimed by him on that Muttah, under the circum- 
stances of the case. 

Secondly, that the Siidder Court ought to have 
determined that the sixth Defendant was not a pur- 
chaser bo 7 ia fide, without notice, as the evidence in 
the cause proved notice to him before the institu- 
tion of the suit : and, that there was no proof in fact of 
any conveyance of the Muttah to the third Defendant 
from the first and second Defendants : as the registry 
in the Collector s books of the third Defendant, as 
owner of the Muttah, was not proof of his title to it, as 

shown by the Circular Order of the 17th of Septernher, 
1832 : neither was there any proof of any payment of 
purchase-money, or of other valuable consideration, 
for the purchase of the Muttah having been given by 
either the third or sixth Defendants, prior to notice of 
the Appellant’s claim, or in fact, prior to the insti- 
tution of the suit ; the purchase by the sixth De- 
fendant, if in fact made, being after the institution 
of the suit, and, therefore, pendente life, and could not 
affect the Appellants right. That the non-production 
by the first or second Defendant of any conveyance 
of the Muttah to them on the purchase of the 
Muttah by the third and sixth Defendants respectively, 
ought to have induced suspicion in those Defendants, 
and led them to inquire for the conveyance and the 
earlier title deeds, which inquiry, if made, would 
have made them acquainted with the Appellant's 
rights, and that, therefore, the third and sixth 
Defendants ought to be deemed to have had notice of 

them: and that the defence of being a purchaser homi 

fide, for value, and without notice of the Appellant's 
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rights, was not sufficiently pleaded by the third ,and 
sixth Defendants so as to entitle them to raise that 
defence. 

Thirdly, that the evidence proved that the sale 
of the Muttah to the third and sixth Defendants 
respectively, was not made bo 7 i 6 fide^ but if so made, 
was made in fraud of the Appellant. 

fourthly, that if the Si/dder Court was at liberty 
to entertain the question whether the Appellant was, 
or not, entitled to the lien or charge claimed by him 
upon the Muttah of Tirupassur^ it ought to have 
found that he was entitled to that lien. 

Fifthly, that the Judge of the Civil Court of 
Chinglepui having found as a fact, that the first De- 
l(‘ndant had sold the Muttah of Ekattur to the Appel- 
lant on the 14th of Octohei', 1851, and deposited the 
title deed of the Muttah of Tirupassur with the 
Appellant as security, until he should deliver up the 
title deeds of the Ekattur Muttah, that finding, being 
a finding of fact, could not be controverted in the 
Sitdder Court, as it had established the right of the 
Appellant to the equitable mortgage or lien upon 
the Miittah of Tirupassur, claimed by him, and con- 
firmed by that decree- Equitable mortgages of land, 
by the deposit of the title deeds, being a well-known 
and customary species of security in the Madras 
Presidency. 

Lastly, they contended, that the Sudder Court was 
wrong in not applying the principles of English law 
relating to equitable mortgages in deciding the case, 
and that, as the Appellant was an Armenian Christian,, 
and the other parties Hindoo, Mahomedans and Chris- 
tian, the case fell to be determined according to 
justice, equity, and good conscience, as provided by 
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Mad, Reg. II. of 1802, sec. XVII., as no particular 
local law was applicable to the transaction (a), 

I he case stood over for consideration, and their 
Lordships’ judgment was now delivered by 

The Right Hon. Lord Kingsdown. 

This is an appeal fronri a decree of the Stfdder 
Dewanny Adawlut at Madras^ reversing a decision in 
favour of I he Plaintiff so far as it established a lien on 
certain landed property called the Muttah of Tirupassur, 
I his Muttah, which was the property of the first 
Defendant on the record, had been as the Plaintiff 
alleged, duly charged in his favour by the first 
Defendant as a security in respect of the non-delivery 
of the title deeds of another estate called the Muttah 
of Ekattur, purchased by the Plaintiff from hint. 
After the creation of such charge the property was 
transferred, first to the third Defendant, and by him. 

pending the present litigation, to the last Defendant 
on the record, Mr. Ouchtertony. 

1 he Plaintiff alleged the existence, coiitinuatu c, 
and validity of his security as against the third and 
the last Defendant. 

In the Court of original jurisdiction, and in the 
lirst appellate Court, the Plaintiff succeeded in estab- 
lishing his charge, but on appeal to the Sadder 
Dewanny Adawlut at Madras \\\^ decree was reversed. 

The Plaintiff is a Christian, and, from his name, 
appears to be an Armenian ; the lirst Defendant is 
the son of the second Defendant, and both are Maho- 
medans;the third Defendant is a Hindoo; and the 
last on the record is a Christian and a British subject 

Though both the third and the last Defendants 

(rt) See AbialKim v. Abraham, ante, p. 1^7. 
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pleaded, in effect, that they were dona fide purchasers 
for value, without notice, yet they did not prove that 
defence, though the Plaintiff charged notice and col- 
lusion with the first Defendant. 

It appeared in evidence that, on the non-produc- 
tion of the title deeds of the estate, Ekattur^ it was 
promised on the part of the seller that they would be 
produced in a few days, but this promise was not 
fulfilled, as they proved to be in the possession of a 
prior incumbrancer. The Plaintiff was obliged, in 
order to procure them, to pay off this incumbrance, 
and, having previously paid a large part of the pur- 
chase-money ; his whole payments exceeded the pur- 
chase-money by a considerable sum (Rs. 3,810), 
for which, with interest, he claimed to be indemnified 
by his alleged security on the pledged estate. The 
contract of pledge contained, also, a further stipulation 
of purchase. 

The decision of the Sadder Dewanny Adawlutt so 
far as it respects the enforcement of the lien against 
the third and last Defendants, appears to have pro- 
ceeded upon the ground that the principles of the 
English law applicable to a similar state of circum- 
stances ought not to govern the decision of that suit 
in those Courts. This was correct if the authoritative 
obligation of that law on the Company's Courts were 
insisted on. There is, properly, no prescribed gene- 
ral law to which their decisions must conform . They 
are directed in the Madras Presidency to proceed 
generally, according to justice, equity, and good con- 
science. The question then is, whether the decision 
appealed against violates that direction or not. The 
Court of appeal, reversing the prior decisions, has 
decided that the contract was not operative as a 
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hypothecation, or pledge, even between the parties to 
it. Yet the evidence shows that the Plaintiff looked, 
not simply to the personal credit of the person with 
whom he contracted, but bargained for a security on 
land. If any positive law had forbidden effect to be 
given to the actual agreement of the parties to create 
that lien, the Court, of course, must have obeyed that 
law. If the contract of lien were imperfect for want 
of some necessary condition, effect must have been, 
in like manner, denied to it as a perfected lien. But 
nothing of this sort is suggested in the pleadings, 
or proved. It is not shown that, in fact, the parties 
contracted with reference to any particular law. 
They were not of the same race and creed. By the 
Mahomedan law, such a contract as the one under 
consideration, for a security in respect of a contin- 
gent loss, would be one, not of pawn, but of trust 
(Hedcya, vol. iv. p. 208, tit. “ Pawns ”). It is not de- 
clared, that any writing or actual delivery is essential 
to the creation of such trust by that law ; but as the 
contracting parties are not both Mahomedans, that 
law would not have governed the question of the 
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validity and force of their contract, even in the 


Supreme Court. The Plaiiuid is a Christian ; the 
contract took place with parties living within the 
local limits of the Supreme Court of Madras^ though 
it related to land beyond them. It is not shown that 
any local law, any lex loci rei slice, exists, forbidding 
the creation of a lien by the contract and deposit of 
deeds which existed in this case ; and by the general 
law of the place where the contract was made, that 
is, the English law, the deposit of title deeds as a 
security would create a lien on lands ; though, as 
between parties who can convey by deed only, or 
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conveyance in writing, such lien would necessarily * 
be equitable. In this case there is an express con- 
tract for a security on the lands, to which, no law 
invalidating it, effect naust be given between the 

parties themselves. The circumstance that the 
Plaintiff had not sued for a specific performance of 
the contract to sell the land to him (on which the 
Sudder Court laid some stress), does not in the least 
affect his claim for a lien. By the contract this 
latter interest is immediately created, and expressed 
to be immediate. The sale is contemplated as future, 
fhe first Defendant’s own acts, in dealing with his 
land as he did, would effectually bar him, and those 
taking derivative titles from him, from insisting on 
this objet:tion, if it had had any original foundation 
of justice and equity to support it ; but, in truth, 
they are distinct and independent parts of the same 
contract. 

The contract, then, created between the parties «'i 
lien on the land. It is immaterial for the decision 
of this suit to consider or decide, whether that lien 
between these parties, looking to the power in the 
first Defendant to convey without writing, is legal 
or equitable [^Doe dem. Seebkyisfo v. The hast India 
Company i 6 Moore’s Ind. App. Cases, 2O7). 

I'he question to be considered is, whether the 
third and sixth Defendants respectively possessed 
the land free from that lien, whatever its nature. 

As one who owns property subject to a charge can, 
in general, convey no title higher or more free than 
his own, it lies always on a succeeding owner to 
make out a case to defeat such prior charge. Let 
it be conceded that a purchaser for value, bond fide ^ 
and without notice of this charge, whether legal or 
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equitable, would have had in these Courts an equity 1862. 
superior to that of the Plaintiff, still such innocent vXrd^ 

purchase must be, not merely asserted, but proved in Seth Sam 
the cause, and this case furnishes no such proof. Luckpathv 


To give effect to the legal estate as against a prior Lallah. 
equitable title, would be an adoption of the English 
law : and to adopt it, and yet reject its qualifications 
and restrictions, would be scarcely consistent with 
justice. The law in India has not enabled a pur- 
chaser of land to look only to the apparent title on 
the Collector’s books, or the presumed title of the 
owner in possession. It is beyond the province of 
a Court of justice to effect by decision a change so 
important as that which is involved \n the principle 
of this decision. 

Their Lordships must. therefore, humbly advise 
Her Majesty to reverse the decree appealed against, 
and to give to the Appellant the costs of the pro- 
ceedings in the Court below, and of the present 

appeal. Any costs paid by the Appellant under the 
decree reversed must, of course, be refunded. 
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Rajah Muhesh Naratn Sing 


Appellant^ 


and 


Kishanuni) Misr and Rughobhr"^ 


Oval Sing 




Respondents.^ 


On appcoi from the Sudder l^eiv(i7inv Adawtut at 

Aorra. 


rp 

1 HIS suit was broup^ht by the Appellant to recover 
possession of an estate, called Talooka Bazaar Rajahy 
PerjJUJinah (hidwarreCy from the Respondent, Kisha^ 
nnnd Afis)% who was in possession thereof under con- 
veyances from purchasers at an auction sale made 
under a decree of the Civil Court, and which sale was 
sought to be set aside on the ground of irregularity, 


^ Present : Members of the Judicial Committecy — The Right 
Hon. Lord Kingsdown, the Right Hon. the Lord Justice Knight 
Bruce, the Right Hon. tlie Lord Justice Turner, and the Right 
Hon. Sir John 'I'aylor Coleridge. 

Asi$cs^fioy &, — The Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir James W. Colvile. 


before the suit was brought to recover possession of real estate sold in 
execution of a decree, on the ground of non-compliance with the for- 
malities prescribed by sec. 3 of Hen. Reg. XX. of 1 795, the lies on 
the party claiming possession, to prove that the requirements of that 
section have not been observed. 

Although at an auction sale, in satisfaction of a decree, the Collector 
cannot insist upon a deposit being made before the acceptance of a bid- 
<3ing ; yet, in circumstances, showing that persons without means had 
been put forward to make sham biddings, such being a fraudulent con- 
trivance to frustrate the sale, it was held, that the Collector was justified 
in inquiring into the trustworthiness of the bidder, before accepting his 
bidding, as it did not d4 ter other persons really wishing to buy from 
offering their biddings. 


5th & 6th 
Dec., 1862. 

Principles 
regulating 
sales under 
lien. Reg. 
XX. of 1795, 

considered. 

The prin- 
cipal object 
of that Regu- 
lation is the 
security of 
the public 
revenue. 
Where a pur- 
chaser for 
valuable con- 
sideration 
from a decree 
holder, had 
been in pos- 
session for 
nine years 
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informality, and want of compliance with the pro- 
visions of Ben. Reg. XX. of 1795, in carrying the 
sale out. 

The sale took place under the following circum- 
stances : — 

The Talooka was formerly the property of the 
Rajah Ramdial Sitigh^ the Appellant’s grandfather, 
who being in arrear with the Government, was obliged, 
in order to save the estate from sale, to borrow a con- 
siderable sum of money from one Petumber MookerjeCy 
upon bond security, and Petumber Mookerjee not being 
able to obtain payment either from him during his life- 
time, or his son, Rajah Surnam Singhy upon whom 
on his death the Raj descended, in the year 1822, in- 
stituted a suit against the latter, to enforce his security, 
and on the 26th of Mayy 1830, obtained a decree in that 
suit for Rs. 18,700. 15a. 9p. principal and interest, 

the arrears then due. His next step was to apply for 
execution, which he accordingly did on the 25th 
Aiigusty in the same year ; but he was prevented from 
obtaining it by Rnrrubjeet Singh, Sher Mongiil Singh, 
and Ruchpal Singh, brothers of Surnam Singh, in- 
stituting a suit, in which they claimed, as Surnam 
Singh's brothers, to exempt three-fourths of the 
Talooka, as being their property, from liability to 
the decree, whereby an Order was obtained, on the 
14th of December, 1830, postponing any award of 
execution beyond the one-fourth of Surnatn Singh's 
share, until the final decision of that suit. 

The effect of this, and other devices of the Rajah 
for <lelay, was to induce the decree-holder on the 
19th of April, 1833, to agree to accept the sum of 
Rs. 16,000, in full, by certain instalments, provided 
that such instalments were regularly paid, and a 

43 
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deed of compromise of that date was accordingly 
executed to carry out this agreement. Nothing 

was paid under this deed ; and . when, in the 
year 1835, the Zillah Court of younpore decided, 
that the three-fourths claimed by Surnam Singh^s 
brothers were equally liable with the remaining 
one-fourth to the ancestor's debt, an appeal to 
the Sudder Dewanny Court was preferred, creating 
further delay, and which appeal was not decided 
until the year 1841, when that Court negatived the 
claim on the part of Surrubjeet Singh and his 
brothers, and expressed their conviction that the 
suit was merely collusive, and instituted for the 
purpose of delaying the decree-holder in his exe- 
cution. Pending this appeal, Petumber Mookerj-ee 
proposed to a Mr. Barwise to sell the decree to 
him, and Barwise^ with the Rajah's consent, 

became the purchaser, paid Petumber Mookerjee 
the full consideration, and took from him an 
assignment of the decree, dated the 4th of 
Apri/, 1837. Shortly after this, Surnam Singh 
<lied, and was succeeded in the Raj by the Ap- 
pellant ; and Barwiset being unable to obtain from 
him any satisfactory arrangement for payment of the 
amount duGyXn Nove^nber, 1837, petitioned the Zillah 
Court for execution of the decree. This petition 
the Appellant opposed, and it was not until the 
4th of May, 1843, that Barwise was able to obtain 
an effective order for the realization of the amount 
due under the decree of 1830. 

In the course of these proceedings Barwise^ on the 
4th of April, 1840, obtained an Order for execution of 
the decree (afterwards rescinded on appeal), by which 
a sale was fixed to take place on the 30th of yuly in 
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that year ; to thwart which the following plan was 
resorted to by the Appellant. A sum of Rs. 7,000, 
Government revenue was withheld, in order that if the 
Collector let the Talooka to farm to obtain payment 
of the arrears, the Rajah might get the lease taken by 
some dependent of his own ; and the Appellant con- 
trived to get the i6th of July, 1840, fixed for the 
letting, in order that the lease might precede the 
execution sale, and thus interpose a five years' term 
in the decree-holder's title and leave him with a 
reversion to sell. This plan was defeated by an Order 
of the Civil Court, which directed that if it should 
become necessary to lease the Talooka for the 
arrears, the decree-holder was the person entitled 
to the lease; and at a later date, in 1843, the 
revenue being then in arrear, and Barunse having paid 
the arrears, a lease of the Talooka for ten years was 
granted to him. 

Immediately after the passing of the Order of the 
4th of May, 1843, hy which execution was awarded, 
Barwise proceeded to put it in force by applying on 
the 31st of that month, to the Civil Court of Jounpore 
for a sale of the Talooka by public auction, through 
the Collector of Jounpore, with the consent of the 
Commissioner of the Benares division : filing with his 
petition the particulars of his claim, and a schedule 
describing the property as the Talooka Bazaar Rajah, 
paying a revenue of Rs. 19,406. i la. 6p. In this 
statement the number of Mouzahs was reckoned as 
forty-three, which number included the hamlets with 
the villages, as it was not until a subsequent adjust- 
ment that the hamlets were reckoned separately, 
which made the number of Mouzahs sixty-three, the 
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number sold and sought to be recovered, the jumma 
and area, however, remaining the same. 

Upon this petition the Court submitted to the 
Commissioner of the Benares division the usual 
formal application for sale under sec. 16, Ben. Reg. 
XXVI. of 1803, and sec. 2, Reg. XX. of 1795. 

This application the Commissioner, on the i6th of 
June 1843, forwarded to the Collector, who, on the 
i8th of Julyy fixed the sale for the 21st of August^ 
and issued the usual advertisement, and forwarding 
information of the above, together with a statement 
of the lands required to be sold to the Commissioner. 
This statement contained the description — “ Talooka 
Bazaar Rajahy' area 14,996 beegahs'' and jumma 
Rs. 19,406. iia. 6p., and made no mention of' the 
number of Mouzahs \ and on the receipt of it the 
Commissioner, on the 2ist July, 1843, forwarded his 
sanction of the sale to the Collector. 

After various delays the sale was proceeded with ; 
the decree-holder bidding to the extent of his demand, 
but one Sheopershad bidding higher, the estate was 
knocked down to him. Sheopershad was, it after- 
wards appeared, the Appellant's treasurer, sent by him 
for the purpose of bidding, and thus to delay the sale ; 
and as the deposit-money required was only Rs. 500, 
he forfeited that sum, and was not to be found when 
the sale was -to be completed; consequently, a fresh 
sale became necessary, which was fixed for the 
13th of March, 1S44. At this sale one Pritheepal 
became the supposed purchaser at Rs. 47,000; 
but as no greater earnest than Rs. 500, was required 
(notwithstanding Barwisds requests to that effect), 
Pritheepal Singh, who was also a creature of the 
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Appellant’s, like Sheopershad, could not be found to 
complete, and a third sale was fixed for the 15th of 
May, 1844; on which occasion, one Pohip Singh 
another fictitious purchaser brought the Talooka at a lac 
of rupees, and who absconded in like manner when 
the completion of the purchase became necessary. 

Barwise then requested that at any future sale an 
earnest of 15 per cent., according to section 2, Ben. 
Reg. XII. of 1796, should be required, but without 
any immediate effect, as the same course as on the 
previous sales was adopted, with the same result, on 
the 29th of July, 1844, the next day fixed for sale, 
when the estate was knocked down to Ram Pershad, 
who paid the deposit, Rs. 500 ; but he could not be 
found when the balance was required. 

Two fresh days of sale were fixed for the 27th of 
September and the 8th of October, but the notices were 
m each case irregular ; and on the irregularities being 
pointed out by Barwise, the sale was ultimately fixed 
for the 15th of November, 1844. Before this last date 
the Sudder Board of Revenue passed an order requiring 
the purchaser to pay a deposit of 15 per cent, on the 
amount of the purchase-money, instead of the earnest 
being limited to Rs. 500, as before ; and that requisition 
was accordingly put in force at the sale (the fifth 
attempted sale by Barwise). After Barwise had bid 
Rs. 48.100, Nimkoo Singh, a low caste having 

bid Rs. 48,500, contrived, by a trick upon the 
Collector, to get away without paying down the 
deposit ; the result of which was, a new sale became 
necessary and it was ordered that on such sale, which 

T Id H i'’" ‘844, the Collector 

should demand proof from the bidders of their trust- 

worthiness and ability to purchase. 
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In consequence of Barwise's determination to 
persist in the sale, the Appellant and Surrubjeet 
Singh so conducted themselves as to lead him to anti- 
cipate some attempt at violence on their part, and on 
the 14th of August, 1844, an order was issued upon 
his application for their arrest, for the purpose of 
their being held to bail. This order was, however, 
evaded, and, on the 15th of December in that year 
Barwise was murdered. The Appellant was arrested, 
but acquitted by the Nizamut Adawliit. 

Barwise's executors then interfered, and after 
further delay, the Collector, on the 7th of June, 
1845, ordered a fresh notification of sale to be given, 
by which the sale was fixed for the 15th of July then 
next, and on that day the sale, which is the one 
complained of in this suit, was effected. 

No fresh sanction . of the Commissioner of the 
Benares division was obtained, that of the i6th June, 
1843, not having been in any way modified or aflFected, 
it being considered sufficient for the purpose. 

At this sale Hawes & Gibbons [Barwise*s execu- 
tors) first bid Rs. 48,000 ; upon which the artifices 
which had been so effectual on former occasions to 
delay the sale were again resorted to by the Appel- 
lant, and one Hunooman Pershaud, a labourer, and 
one of his dependents, who resided in Oude, out of 
the jurisdiction, made a bid of Rs. 49,000. Lpon 
inquiry by the Collector, it appeared that he had no 
earnest money with him ; but he said that his servant 
was waiting with it. He admitted that he was in 
service, and said that he made the offer on the part of 
one Ram Dass, but had no power of attorney or other 
authority to produce from him. The Collector then 
proceeded to take other bids, and Shunkur Lall was 
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the next person who offered himself, and who pro- 
fessed to bid Rs. 50,000, on behalf of Sheo Lai, who 
also lived in Oude ; but Shunkur Lall had no power 
of attorney or guarantee of any kind, nor did he 
make any offer of the earnest-money, or appear in any 
way prepared with it. The Collector then made 
further inquiries of the first bidder, but his answers 
were unsatisfactory, and the Collector being of opinion 
that these biddings were, like the biddings on former 
sales, mere fraudulent contrivances to defeat the 
execution, concluded the sale with Hawes ^ Gibbons, 

at their bid of Rs. 48,000, which was the only bond 
fide ox\^ at the sale, and on the 2rst of July] 1845, 

this sale was approved of by the Commissioner of the 

Benares division. 

On the 30th of July, the Appellant presented a 
pehtion complaining of the sale ; but the only irregu- 
larity he alleged was the refusal of the Collector to 

accept the oi Hunooman Pershand Shunkur 
LalL 


ol 

tc 

for 

tlie 


The Talooka was afterwards, on the 12th 
November, 1847, sold by Dorwisds executors 
Rughohar Sing on belmlf of his son, Ra,nnalh, 

Ks. 92,500, and by him subsequently sold to an 
Respondent, Kishanund Misr, who had been in pos 
session for nine years, when the plaint was filed b, 

the Appellant, in the Civil Court of ZiUa Jounpore 
against him and Rugohar Dyal Sing 

The plaint fought the reversal of the sale on 
he ground of irregularity. The plaint stated that 
the suit was brought to recover possession of the 
/■rrWir. by cancelment of the auction sale, on the 
ground of the irregularity and informality of the sale 
effected by the Collector in execution o^ the deci 
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and for the ejection of the Defendants, the successors 
of the auction purchasers, whose possession rested 
on, as it was alleged, an illegal basis, and to recover 
Rs. 17,721. 4a. ip., as mesne profits, calculated 

from the date of the expiration of the Government 
lease or farm, viz. from the i 8 th of September^ 1853;^^" 
elusive. The plaint then stated the principal facts be-- 
fore set out and submitted to the Court the two general 
heads, on which it was contended that the Appellant was 
entitled to a decree to set aside the auction sale. These 
were, first, that the original process of execution of 
the decree and the order of the Civil Court, directing 
the auction sale in question of the Appellant s family- 
estate were irregular ; and secondly, that the Officers 
who respectively ordered and conducted the sale 
committed gross irregularities in effecting the same, 
and the plaint set out in detail these alleged irre- 
gularities. 

The answers upheld the validity of the sale and ob- 
jected to the suit for want of parties. 

The Principal Sudder Amee^i {A/oulvee Mohmmud 
Hnbcebvolla Khan), by his judgment, pronounced on 
the 23rd of i« 55 . overruled the Defendants 

objection to the regularity of the suit, and decree m 
the Appellant's favour, ordering the cancelment of the 
auction sale and setting aside the deeds of sale to the 

Respondent. , , . 

Against this decision the Respondents appealed to 

the Sudder Dewanny Adawlut, North West Provinces, 
and on the loth of May, 1856, the Sudder Court, 
consisting of Messrs. Begbie, Hartngton, and Unwin, 
unanimously reversed the Zillah Court's decision. The 
Sudder Court by their judgment held that the sale was 
valid under the letter of sanction by the Revenue Com- 
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missioner, and that though perhaps it might have been 
more regular, and more agreeable to established usage, 
if on the renewal for application for execution of the 
decree, a fresh application to the Commissioner had 
been made, under the provisions of cl. 4, Ben. Reg. 
VII. of 1S25, but that it was quite clear, that the present 
Appellant had. not sustained any injury by the allecred 
irregularity, nor had he urgedany plea to that effect ; 
and that such being the case, the Court could not 
admit that it afforded any sufficient ground for the 

annulment of the sale, and dismissed the Appellant’s 
suit with costs. 

The present appeal was brought from this decree, 
and was argued by 

The Solicitor-Genera) (Sir R. Palmer), and Mr. 
Leith, for the Appellant, and 

Mr. Forsyth, Q. C., and Mr. W. Field, for the 
Respondents. 


On the part of the Appellant it was submitted tha 
the sale was void by Ben. Reg. XX. of 1 795, sec. 3 

as the sanction of the Board of Revenue was not ob 
tamed ; that the letter of sanction of the Commissione 
of the 21st of 7/, ,843, relied upon by the Suddet 
Court, was restricted in terms to the sale then pro 
posed and specifically referred to, which took place or 
the 2 1 St of August, 1843, and that being restrictec 
and qualified, it did not legally authorize the Collecto, 
to issue notification for another sale to take place on 

the ,5th of July, 1845, embracing other Mouzahs, 
which sale was directed in a summary suit for execu- 
lon o he decree : and that such sale, therefore, ought 
to be declared void on the grounds, first, that the pro 
ceedings ol the Principal Sudder Ameen, as wed as 


1862. 

Rajah 

Muhesh 

Narain 

Sing 

V. 

Kish ANUND 
Misk. 




334 


CASES JN THE PRIVY COUNCIL 


1862. 

Rajah 

Muhesh 

Narain 

Sing 

K ISHANUND 

Misr. 


of the Collector which preceded, were irregular; and 
secondly, that the conduct of the Collector at the 
sale in refusing to receive biddings, except upon 
deposit, was contrary to usage in regard to auction 
sales made in satisfaction of decrees. Further,, that 
the estate was sold for an inadequate price. And 
lastly, that the delay for nine years to bring the suit for 
annulment of the sale was no legal bar to the suit 
under the Regulations of Limitation of suits. 


For the Respondent it was contended, that the 
question of sale of the 15th of July^ 1845, was not 
liable to reversal on any of the grounds urged by the 
Appellant, and that the onus was upon him to esta- 
blish the alleged irregularities which he had failed to 
do : and, moreover, that the lapse of time from the 
Respondents' possession, and the institution of the 
suit, was an answer to the claim for rescinding the 
auction sale. 

Judgment was delivered by 

The Right Hon. Sir John T. Coleridge. 

This is an appeal from a decree of the Sudder 
Dewanny Adawlut at Agra^ which reversed a decree 
of the Civil Court of Zillah Jounpore, in favour of 
the Appellant. The suit in which these decrees were 
made respectively on the 23rd of February^ 1855* 
and the loth of May, 1856, was brought by the Ap- 
pellant to recover back possession of an estate, called 
the Taiooha Bazaar Rajah, Pergunnah Gudwarree, 
which had been the property of his father, Rajah 
Siirnam Sing, and which had been sold in execution 
of a decree obtained by one Petumber Mookerjee in 
May, 1830, in a suit first instituted by him in 1822 
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for the recovery of a debt. One Barwise in 
had become by purchase the holder of this decree ; 
and the Respondents claimed by purchase for a valu- 
able consideration, and through mesne conveyances, 
from his representatives, who had been purchasers at 
the sale held in execution of the decree. The claim 
in the present suit was rested not upon any supposed 
miscarriage in the determination of the original suit, 
nor any defect in the title of Barwise to the benelit of 
the decree, but on certain alleged informalities and 
defects in the course of executing that decree, and 
the sale under it. 

In order to understand the questions now raised, a 
short statement of the material facts will be necessary. 

It will be observed that the litigation commenced 
in 1822, and that the decree in lavour of the original 
Plaintiff was obtained in 1830 ; seven years were 
then passed in fruitless attempts by him to carry it 
into effect ; his hopes or his means becoming ex- 
hausted, he was induced, for a valuable consideration, 
to make over this decree to an Englishman of the 
name of Barwise, who, being in the service of the 
Government, it was supposed probably by both 
parties, might be more successful in defeating tlie 

various devices by which its execution had been up to 
that time prevented. It is immaterial to the decision 
of this case whether he purchased on too favourable 
terms, or succeeded in obtaining too great advantages. 
It may have been so — on that wc pronounce no 

opinion. It was not, however, until the 6th of June. 

1845, and after he had been murdered, as alleged, by 

the Appellant, that his representatives obtained the 
Order from the Ziiiah Court of Joun/>ore. on which 
the sale actually took place, the validity of which is 
questioned in the present appeal. 
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CASKS IN 'I HE PkiVY COUNCIL 

We propose now to examine the objections to this 
sale, adverting only, as we proceed, to the previous 
circumstances, so far as may be necessary for the 
understanding and disposing of these objections. The 
order for this sale is dated yune 6, 1845, ^.nd is as 
follows: — “This case was brought up this day. It was 
found from the report of the Moonshee of execution of 
decrees, that Rs. 48,522. oa. ip., the total estimated 
value of the claim, composed of Rs. 46,856 14a., 
entered in the report of the 22nd Novemder^ i^44i 
and Rs. 1,664. * account of present interest up 

to the 22nd Ma}\ 1845, and 8 annas for costs, is 
quite correct. As it appears from the accounts to be 
right and proper that Talooka Baazar Rajah, em- 
bracing sixty-three original and dependent villages, 
be sold to realise the amount above specified, it is 
therefore, ordered that a copy of this proceeding be 
sent to the Collector of the Zillah, to apprize him of 
the above-mentioned facts, in order that the said Col- 
lector, after the issue of the second notification, may 
put up to sale the aforesaid estate, the property of the 
Defendant the debtor, for the sum claimed as above, 
and afterwards inform this Court of the result." 

It will be observed that this Order dealt directly 
with the Collector of the Zillah, and is silent as to 
the Board of Revenue. This, it is said, is in breach 
of the Regulations on this matter, then in force, of 
Regulation XX. of 1795, which directs that, when any 
Court of Civil Judicature shall have occasion to sell 
lands in satisfaction of a decree, it shall transmit a 
copy thereof to the Board of Revenue, which is, with 
all practicable dispatch, to cause the lands to be 
disposed of at the Presidency, or in the District in 
which the lands are situated, as they may deem 
[most advantageous to the proprietor. The objec- 
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tion founded on the apparent non-compliance with 
this Regulation was taken, both in the Zilldh and 

Sudder Courts, in this suit, and overruled by 

both — and, their* Lordships think, quite properly. 
It appears that, when a former order for sale had 
been made by the same Court in 1843, this Regu- 
lation had been fully complied with ; that the Com- 
missioner had authorized the sale of the whole 

Talooka ; that as many as four sales had taken place, 

ineffectual and nominal only because the best bidders 
on each occasion were men of straw, who had, no 

doubt, been put forward for the very purpose of ren- 

dering the decree abortive. It is said that the order 
directing these former sales must be considered as 
having been made in a different suit from that in 

which the order now in question was made, for that 

the proceedings had been taken off the file, and the 
lands to be sold and the sums to be recovered were 
different in the two orders. 'I'here is no foundation 
for either of these assertions. It would be contrary 
to general principles, and a senseless addition to all 
the vexations of delay in the course of procedure, to 
hold that, when for any reason, satisfactory or not, 
the execution of a final decree in a suit fails, or is set 
aside, and the proceedings as regards that execution 
are taken off the file, the whole suit is discontinued 
thereby, and the further proceedings for the same 
purpose are to be considered as taken in a new suit. 
Nor is it true, in any material sense, that either the 
properties to be sold or the sums to be recovered 
were different ; in both, the same whole Talooka, 
rendering to the Government the same jiimma, was 
directed to be sold, and for the same principal sum ; 
but the number of villages comprised in it, owing to 
some inaccuracy, was differently stated, and the total 
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sum was increased in the later order by adding the 
interest which had accrued, due in the interval 
between the two, with a few annas for the costs. 
The principal object of the Regulation in question 
was the security of the public revenue, as appears not 
merely from its own preamble, but by the modifica- 
tions which were made in it by Regulation VII., of 
1825, tit. ii. : and this object had been fully answered 
by the communication to the Commissioner in 1843, 
and the proceedings which were taken by him upon 
it. If this, therefore, had been a question raised 
between the original parties to the suit, and if the 
objection had been made promptly after the sale had 
taken place, their Lordships would still have been of 
opinion that it had received its proper answer in the 
Courts below ; but it must never be forgotten that 
they are now called upon to give eflect to it as against 
a purchaser for a valuable consideration, and, so far 
as appears, entirely without notice, in a suit com- 
menced in Juiyy 1854, the disputed sale having taken 
place in July, 1^45. What safety could there be, 
except by the Statute of Limitations, for any man’s 
title, where a judicial sale had taken place, if he were 
bound to s^<tisfy himself of the decree-holder’s com- 
pliance with every one of the many formalities pre- 
scribed by law for the conduct of it. This is a remark 
which their Lordships must bear in mind in consi- 
dering the objection to which they now pass. 

The next objection to be noticed is, the alleged 
want of due notification of the time and place of sale. 
At the time when this sale was to take place, this 


matter was regulated 
1795, which requires 


by Regulation XX., section 12, of 
notices to be affixed one month 


before the day of sale in the Court Room of the 


Dewanny or Zillah, the Collector’s office, in the prin 
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cipal town or village, and in the office of the Secretary 
of the Revenue. Now, if it be taken that the burden 
of proof in respect of these notices can be properly 
cast on the Respondent, it certainly does not appear 
to their Lordships that in respect of all of them it Is 

were duly given ; but they 
are of opinion, that it cannot be so cast, considering 
how he c laims, at what distance of time the objection 
is made, and the extreme difficulty, if not im- 
possibility, of satisfactorily proving a fact of this 
nature under such circumstances as are before them. 
In this country it is in many cases required by Statute, 
that notices should be affixed on the walls or doors, 
of Courts, or in other specified places, and for certain 
specified times, in order to give jurisdiction to Magis- 
trates to do certain acts which are speedily to follow. 
In such cases there is no injustice in calling upon the 
parly who moves the Magistrates to exercise their 
statutory jurisdiction, to prove that these require- 
ments have been complied with. But it would be 
monstrous to make the title to land in a purchaser 
depend, years after it has accrued, and possession has 
been enjoyed under it. on his proving the same 
affirmatively. In the nature of the thing all traces 
of the evidence may be expected, as to some of the 
particulars, to perish in a short time; in others, 
where the document ought in strictness to be filed! 
it is but too common for the Officer, whose duty it 
would be to file it, to be neglectful. 

Their Lordships are of opinion, therefore, that the 

ofius lay upon the Appellant, and that he has not 
discharged himself of it. 

It was said, ii, regard of another objection, and 
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might be said in regard of this, that at the time in 
question he was in prison on the charge of murder; 
and that was so ; but it is clear that he at least 
knew of the time fixed for the sale, and. was able to 
apply to the Court, because he presented a petition 
on the 14th of 1845, to the Zillah Court for 

its postponement for two months, which was heard 
and rejected by the Svdder Ameen of that Court. 

The remaining objection is to the manner in which 
the sale was conducted. It will be remembered that 
oil several preceding occasions, when sales were 
attempted, the highest bidders had turned out to be 
unable, or unwilling, to complete them, and so they 
had been rendered illusory ; the Collector, therefore, 
had been very properly cautioned to satisfy himself of 
the trustworthiness of a bidder, before he concluded 
the sale in his favour. On the present occasion, 
after the representatives of Mr. Barwise had bid a 
sum of Rs. 48,000, being a little below the amount of 
the decree, one Hu 72 nooman Perskaud h\ 6 . 49,000. 

The Collector asked if he was prepared with the 
deposit money ; he was not. He was asked who and 
what he was : he said he was a .servant, and was 
bidding for Rafn Das, oi • Suitanpore. He was asked 
whether he held a M ookhtarnamah from Ram DaSy and 
he said he did not. On this he was rejected as a 
bidder. Thereupon one Shunher Lull bid Rs. 50*000, 
and he was questioned as Hunooman Pershaud had 
been. It does not appear whether he answered that 
he was prepared with the deposit or not, but he 
stated that he was bidding for one Skeo Lally a 
Banker of Dost poor. Like the former bidder, he had 
no Mookhtarnamah. The Collector rejected both their 
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biddings ; and there being no other bidder, knocked 1S62. 

the estate down to the representatives of Barwise for Rajah 

^ o Muhesh 

Ks. 40,000. Narain 

Both Narain Sing and these two persons, but not 
either Ram Das or Sheo Lall^ petitioned the Court Kjshanund 


against this proceeding of the Collector. It was 
urged that a production of the deposit ought not to 
have been insisted on before the estate had been 
knocked down, and that the effect of the proceeding 
was to deter bidders, and so diminish the amount 
for which the estate was sold. Certainly the payment 
of the deposit could not be required before the accept- 
ance of the bidding, and the knocking down of the 
estate ; but the Collector was bound, in their Lord- 
ships’ opinion, to satisfy himself reasonably that these 
persons were, what they professed to be, real bidders, 
and the course which he took for that purpose 
was perfectly justifiable ; and so it was held in the 
Court below — their Lordships think . quite correctly : 
they see not the least reason for believing that it was 
calculated to deter persons really wishing to buy from 
offering their biddings, or in any way to damp the 
sale It might be unusual ; but the circumstances 
were unusual ; as practices had been suffered before 
in this case, which had made the sales under the 
Order of the Court mere mockeries, available only for 
the purpose of defeating the course of justice ; the 
Collector, forewarned, was bound to take care that 
this sale should be a reality, which it could not be, 
unless care was taken to distinguish between real and 
sham biddings. The result shows that his conclusions 
were correct ; if there were such persons as Rarn Das 
or Sheo Lall, or if either of them had, however 
irregularly, deputed Hunnooman Pershaud or Shunker 

45 
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Lall to bid for them, we may be quite certain that 
claims would have been made on their behalf by way 
of petition to the Court. It is said that the estate 
was sold for less than its value. It may have been ; 
it was certainly sold, some time afterwards, at a great 
advance by the purchasers : but considering the cha- 
racter of the previous attempts to sell, and all the 
previous circumstances of the litigation, this is not 
to be wondered at. As a fact in itself, it is immaterial 
to the decision of the case : it is enough that the sale 
was a real one, conducted justly and regularly. 

I heir Lordships, in a judgment necessarily so long, 
have thought it right to take no notice of several 
matters, important in themselves, but not effecting 
their decision ; they have now disposed of the various 
points relevant to that decision, and which were urged 
by the learned Counsel for the Appellant with their 
usual zeal and ability ; but they cannot pass from this 
case without the- expression of their surprise and deep 
regret, that such a case should have been possible 
under the system of jurisprudence prevailing in any 
country under the British dominion. 


“ pinfct hicc opprobrin nobiSf 

Et did potuissc et non potuisse refclli." 

The subject-matter of the original suit a debt, it 
should seem undisputed, or at least as to which, in 
substance, no serious dispute was possible, where the 
Plaintiff’s difficulty had not been to establish his 
right to the judgment of the Court in which he sued, 
but to make that judgment available when obtained, 
though the funds were ample for the purpose. By 
fraud and chicanery, by every possible abuse of the 
forms and procedure of law, by force and violence, 
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even, it is to be greatly feared, to the shedding of 
blood, justice was evaded and defied for fifteen years, 
from 1830, when the decree was pronounced, to 1845, 
when the final sale took place. The original Plaintiff, 
wearied out with the long delay and expense, fain to 
sell the benefit of his decree ; the unhappy man who 
had been substituted for him losing his life, while 
vainly striving to realize its fruits. .A.nd now. in 

^ r 

1862, their Lordships have been called on to dispose 
of a suit, in which it is sought to invalidate the 
whole proceeding as against a purchaser for value, 
the second in succession from the execution creditor, 
against whom, or the party from whom he immediately 
purchased, no fraud, no collusion, no knowledge of 
the supposed defects in the title, has been alleged. 
They have had to deal with a record of nearly three- 
hundred pages in folio, setting out more than three 
hundred documents and depositions. Their Lord- 
ships do not intend hastily to ca.st censure on any 
individuals ; the materials are not before them for 
that purpose, nor is it within their province to do so ; 
but it is useful to point out that a system under 
which all this is possible loudly called for amendment 
and, administered as it here has been, defeated the 
very object for which it was instituted. 

They will humbly recommend to Her Majesty that 
this appeal ought to be dismissed, with costs. 
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Ramasawmy Aiyan and others 


Appellants^ 


AND 


Vknkata Achari and others 


Respo ndents .* 


On appeal from the Sucider Dewanny Adawlut at 

Madras. 


2nd, 3rd, & 
4th Feb., 
1863. 


J. HE Appellants were Arya Brahmins settled at 
Rameswaram, an island in the district ot the Presi- 


Suit by the dency of Madras, and claimed to have the hereditary 

right of administering Purohitam, or religious rites, to 


es of the Arya 
Brahmins, 
claiming in 
hereditary 
right, the 
Mirassi and 
exclusive pri. 
vilege of 
administering 
Purohitam 
(religiousrites 
and ceremo- 
nies) to seven- 
teen classes of 
pilgrims who 
resort to the 
shrine of the 
great Pagoda 
and other 
Temples in 
the Island of 
Ramas'waram 
in Madras, 
dismissed ; 
the Plaintiffs 


seventeen classes of pilgrims who resort to the great 
Pagoda and other temples in that Island, and to the 
fees paid, or presents offered, by the pilgrims resorting 
to the shrine. The Respondents were members of a sect 
or body of Brahmins, known as the Parishai Bhattars, 
who also administered the Purohitam, and had done so 
for many years, and who claimed the right from long 
usage, and were in the receipt of the income derived 
from the fees paid by the pilgrims resorting to that 

3 Present : Members of the Judicial CommiiUe^—'i'he Right 
Hon. the Lord Justice Knight Bruce, the Right Hon. the Lord 
Justice Turner, and the Right Hon. Sir John Taylor Coleridge. 

The Right Hon. Sir Lawrence Peel, and the Right 

Hon. Sir James W. Colvile. 


failing to es- 

*?X"''eUher (i) by documenUry proof of its origin, or ( 2 ) by proof of 
::fch’lo% Ind un.ntorruptod uJgo ■- the ubsonco of documentary 

proof, would suffice to establish a prescriptive right. 
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Island: with the exception of a small portion for the 
performance of certain inferior duties in the Pagoda, 
which the Appellants were, as it was alleged, on 
account of their origin alone competent to per- 
form. 

In the year 1849, the Appellants, twenty-seven in 
number, filed a plaint in the subordinate Court of 
Madura, against the Respondents, fifteen in number, 
to recover the rents alleged to be due to them, in 
respect of fees so received by the Respondents for 
six classes of pilgrims under a Swa 7 nubhogam, or 
annual rent deed, dated as far back as the year 
1786, and for eleven other classes, seeking by the 
suit to be established in the enjoyment of all 
these rights. The plaint set forth the gronuds of 
the claim, and the title under which the Plaintiffs 
claimed, and the loss incurred in connection with 
the Mirassi privilege of administering Purohitam to 
pilgrims, and prayed that the Arya Mahajanatn should 
enjoy, without the interference of the Defendants 
(the Respondents), the Mirassi of administering 
Purohitam to eleven classes of pilgrims, capable, as 
alleged, of yielding an annual income of Rs. 1,000, 
and which formed part of the A/zrassi originally 
forcibly seized and then enjoyed by the Defendants : 
the plaint further prayed that the Defendants should 
continue to pay annually to the Arya Mahajaaam, 
Brahmins of the Arya sect, and to the body of 
Gurukals, a community belonging to that sect, pons 
Rs. 100, or Rs. 1^6. 12a. up., being the amount 
of rent fixed on the Mirassi for administering Pu- 
rohitam to the six classes of pilgrims, other than 
the eleven aforesaid, which were then in the enjoy- 
ment of the Defendants as therein detailed; and 
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that, in default of the Defendants so paying it, 
the Plaintiffs and others should enjoy without the 
interference of the Defendants, the Mirassi of admin- 
istering Purohitam to such six classes, capable as 
alleged of yielding an annual income of Rs. 600. The 
plaint set forth, first, that from the time the Pagoda 
of Ra^nesuaram came into existence, the Mirassi oi 
administering Purohitam to all classes of pilgrims 
resorting to Rameswaram had belonged to the whole 
community of the Arya Brahmins. That while this 
privilege had been enjoyed by their ancestors, the 
Mirassi of administering Purohitam to the Siva 
Devijas and six other classes of pilgrims had been 
taken for Swajiubhogam^ or annual rent, by Sahasra- 
nama Dikshitar and Ullitars who were the ances- 
tors of Ramanadha Aiyan and others, officiating as. 
Adhyena Bhattars in the Pagoda of Rameswardmy 
from the ancestors of the Arya Mahajanam afore- 
said, under a document passed one hundred and 
seventy-five years ago, stipulating an annual payment 
of pons 50. Secondly, that with regard to the Mirassi. 
of administering Purohitam to the Tadwadi Brah- 
mins, and nine other classes of pilgrims, besides 
the seven classes therein mentioned, it had been con- 
ferred a long time ago by the ancestors of the Arya 
Brahmins as Sridhana upon the community of the 
Gurukals. That while the Plaintiffs and Arya 
Mahajanam continued in the enjoyment of the 
income derived from the exercise of the Mirassi 
to the seven classes aforesaid, and also to the 
other pilgrims, about thirty years previous to the 
execution of the deed of rent thereafter referred 
to Sasha Aiyan, Sonne Bhattan, Parvata Bhattan, 
Krishnaya Bhattan, Srinivassa Bhattan, and Gin 


That 

when 
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Bhaitan {Tatwadi and Telugu Brahmins, who 
had removed from Manavtadurai to Ra7nesu.'a7am, 
and were the ancestors of the Defendants), engaged 

to administer to six out of the ten classes, 

namely, the Tatwadi Brahmins, the Ta77iil Brahmins 
and Telugt, Brahmins of the Khort country, the Kanaris 
Brahmins, the NortherTt Brahmins, the Aradhya 
Brahmins, and the Telugu Brahmins ; on condition of 
paying to the community of the Curukals two out of 
ten per cent, of the income derived therefrom, 
this state of things continued for a few years, 
a dispute arose between the Gurukah and Sesha 
Aiyan, in regard thereto. Thirdly, that both 

parties having laid the matter before the then 

Ze 77 u,idar of ■ Rain/iad, that Ze/zihida/- convened a 
body of arbitrators, who decided that Seslia Aiyau 
should, in co-operation with the agents of the com- 
munity of the Gueukals belonging to Az-ya Maha- 
}U 7 ia,n, administer Purohita.n to six classes of pil- 
grims, and that tiventy per cent, should, as before, 
be paid to the community of the Gurukah ; that 
all the Tatwadi and Telugu Brahmins of Ma,.a,na- 
durai had executed a " Pari,ha Tiriva Chit" (or 
deed of rent for administering Pu7-ohitam to pil- 
grims), ,n favour of the whole community of the 
^^•'^kals, belonging to Arya Mahajanam, and that 
the other five above mentioned had executed a docu- 
ment under date of the gth Vayasi Parabhava, v hich 
passed one hundred and four years ago. Fourthly, 
that while, that document remained in force, one 
Iguana Achar,. the great-grandfather of one of 

of ^ '"ember of the Brahmins 

of Ma,ta,„adura,, suppressed the incomes derived 
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from the Purohitain administered to six classes of 
pilgrims, without fairly accounting for them, notwith- 
standing that Raghanadha Gurukal and others, 
members of the community of the Gurukals^^ remon- 
strated against the performance of the Purohitam 
by them. That Timviana Achari executed an agree- 
ment in favour of Raghanadha Gurukal^ and other 
members of the community of the Garukals represent- 
ing the Arya Mahajanam, under date the ist Chitra 
Chitrabhamt (iith Aprils 1822), to the effect that, 


instead of paying two out of ten, or twenty per cent., 
he should enjoy the incomes derived from the per- 
formance of pa rohitarn for the six classes of pilgrims, 
on condition of paying, on that account, an annual 
rent of pons 100, in default of which tlie com- 
munity of the Guriikals themselves might resume 
and enjoy the performance of Pnrohitain for the 
aforesaid six classes. That such rent was paid to 


he community of Gurukals, up to the year 1825. 
'ifthly, that afterwards, the father of the first 
)efendant, and others, brought an action in the 
)istrict Moonslff's Court of Parafnagoody, asserting, 
mong other allegations, that they were the pro- 
rietors of the Mirassi of administering . 

to tweenty-four classes of pilgrims, including also 

he six classes ; that Annasami Vadhiyar and three 
thers, having, in the year Parthiva adrn.ms 

ered Purohitam to Seu^eudi Parishie, one of the 
vventy-four classes of pilgrims, appropriated to them- 
elves^the incomes derived therefrom. That there- 
pon Chinnasami Aiyan and another, members of 
!e Arya Mahajanam. presented an objecting petition 
,,hich they substantiated, alleging to the effect, that 
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the Mtrassi of administering- Purohiiatn to all the 
classes of pilgrims, including the twenty-four classes, 
belonged to them, and Arya M ahajanam alone, 
and not at all to the Parishai Battawars — i.e.y 
the Brahmins of Manmadurai \ and that a decree 
was passed by the Moonsiff in that suit holding 
that the privileges aforesaid belonged to the pre- 
sent Plaintiffs and Arya M ahajanam^ and they had 
the enjoyment accordingly. That this decree was 
confirmed in appeal, by the late Zillah Court, 
who observed that the Plaintiffs, in that suit— 
i.e., the father of the first Defendant in this suit, 
and others— were agents of Arya Mahajanam ; and 
that no special appeal was preferred against such 
decree. Sixthly, that the Defendants, and other 
Parishai Battawars had, from the time of their 
ancestors, dwelt on the grounds belonging to the 
Pagoda of Rameswaram, and continued to pay an 
annual quit-rent of pons 6o, together with 6 pons for 
charges. That in a deed of gift executed by Vijaya 
Raghanadha Setupatt, a late Zemindar of Ramnad, in 
favour of the Pagoda at Rameswara?n, it was pro- 
vided, that the pons 66 should be appropriated to 
‘‘ Suhravarakutta/a/p or "Friday services,^’ of the 

Pagoda ; and that the ancestors of the Defendants paid 

hkewise an annual tax of pons 24, for the festival of 
Gangalanadha Swami in the Pagoda. That this tax 
together with the aforesaid pons 66, amounting in ali 
to pons 90, was paid by the Parishai Battawars, to 
the Pagoda, up to the year 1825; but that after- 
wards, the payments having fallen into arrear for 
seven or eight years, the fact was brought before 
the late Principal Collector, Mr. Blackburn, who 
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sent for the Defendants and directed them to pay 
the money as usual. Seventhly, that the -rDe- 
fendants falsely represented that the Mirassioi 
administering Purohitam to twenty-five classes 1 of 
pilgrims belonged to them ; that seventeen out of 
them remained in their unmolested enjoyment; but 
that in regard to the remaining eight classes of 
pilgrims, there had been a dispute between them 
and Arya Mahajananiy and a delay in the payment 
of the aforesaid pons go. That the Collector, 
supposing the representations of the Defendants to 
be true, without, as it was alleged, conducting a 
proper examination, passed a decision, under date 
the 25th of February^ 1S35, to the effect, that the 
Parishai Bhattars should enjoy the Purohitam of 
twenty-one classes, made up of four out of the afore- 
said eight classes, and the seventeen classes above ^ 
referred to; and, tbat with regard to the Puro- 
hitam of the other classes of pilgrims, it should be 
enjoyed by Arya M ahajanam^ who, however, forth- 
with represented to the Collector, by means of an Arziy 
that the decision was unjust in declaring that the 
Mirassi of administering Purohitam to all classes of 
pilgrims belonged to the Defendants, and that they 
did not agree to it. That while this inquiry was 
going on the Defendants, arrogating the right to the 
Purohitam^ on the strength of the above decision 
of the Collector, and subsequent to an engagement 
entered into by one Ramalinga Aiyan, a resident of 
Rameswaram, under date the 12th Chitra Manmadha 
(23rd April, 1835). agreeing to pay a rent of 61 
for the pilgrims of Karvatuand Reddi class to 
the Plaintiffs and other members of the Arya Ma- 
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hajanam^ who formed a part- of the Parishai Bat- 
tamars — fraudulently administered Purohitain to the 
aforesaid two classes of pilgrims, and appropriated to 
themselves the income derived therefrom. Eighthly, 
that six out of the aforesaid twenty-one classes per- 
tained to the rent above referred to ; and four were 
out of the seven classes taken by the Adkyena 
Bhattars for Swamubhogam rent. That the Piirohitam 
Mirassi of these eleven classes, ought to be put into 
the possession of the Arya Mahajanam, Ninthly, 
that Perya Nayanary Ratnaswami Azyans, and three 
other members of the Arya Mahajanarriy had in- 
stituted a suit, No. 117 of 1835, on the file of the 
late Zillah Court, representing the history of their 
title, and praying for the recovery of Purohitam of the 
above-mentioned twenty-one classes of pilgrims, and 
the loss incurred in connection therewith; but that 
the Court dismissed the suit, observing, among other 
circumstances, that as it appeared upon the face of the 
plaint itself that there were others entitled to the Pu- 
rohitam Mirassi, the suit ought to have been brought 
in conjunction with them ; and that that decree was 
confirmed on appeal, No. 17 of 1840, preferred to 


the Provincial Court for the Southern Division, 
That as I the original and appealed decrees afore- 
said decided that certain other members of Arya 
Mahajanam should have joined in bringing the 
suit. No. 1 17. the Plaintiffs had not preferred 
a special appeal from the decree in the appeal suit 
No. 17, intending to bring an original action, inas- 
much as the right oi Xht: Arya Mahajanam was con- 
firmed in the year 1826, by certain original and 
appeal decrees, which had become final. Tenthly, 
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that with the fraudulent view of preventing the 
interference oi \\\^ Arya Mahajanam and their people, 
with the Mirassi of administering Purohitam to the 
aforesaid twenty-one classes of pilgrims, the Defen- 
dants, owing to their influence with the Revenue 
officials, procured the issue of repeated, though un- 
just, orders, and consequently continued to enjoy the 
Mirassi forcibly. That since the year 1835, when the 

Adhyena Bhattars had been deprived of their enjoy- 



ment of the Mirassi of administering Purohitam 
to the aforesaid four classes, and the Arya Maha~ 
janam of their right to the Purohitam of the afore- 
said eleven classes of pilgrims, there had been a 
dispute about them ever since ; and the plaint prayed 
for a decree, adjudging the Defendants (the Respon- 
dents) to pay Rs. 2,916. loa. 8p., the loss; of income 
derivable from the exercise of Purohitam Mirassi to 
the six classes, for twenty-three years, from the year 
1826 to 1848, at pons 100 per annum; and also 
Rs. 4,400, the loss of income derivable from the 
other eleven classes of pilgrims from the year 1845 
to 1848, at Rs. 100, for each class of pilgrims per 
annum, in all Rs. 7,316. 10a. 8p., and for a decla- 
ration that the Purohitam Mirassi attaching to the 
above classes of pilgrims, yielding annually Rs. 1,000, 
should be enjoyed by the Plaintiffs and other members 
of the Arya Mahajanam without the interference 
of the Defendants ; that the Defendants might be 
directed regularly to pay to the Plaintiffs and other 
Arya Mahajanam, and the community of Gurukals, 
the fixed rent of Rs. 126. 12a. up. annually, other- 

wise that the Purohitam Mirassi of the above six 
classes of pilgrims, yielding annually Rs. 600, should 
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be enjoyed by the Plaintiffs and other members of 
the Arya Mahajanant and the community of Gurukals 
without the interference of the Defendants. 

The Subordinate Judge of Madura^ on the i2th of 
JunCy 1849, rejected this plaint, as inadmissible under 
sec. 10 of Mad. Reg. II. of 1802, being of opinion, 
that the same question had been decided by the 
Zillah Court, in the suit, No. 117, of 1835, referred 
to in the plaint, and confirmed on appeal, by the late 
Southern Provincial Court, in No. 17, of 1840. 

The Appellants appealed to the Civil Judge of 
Madura from this decision, and that Judge, on the 7th 
of November y j 849> expressed a similar opinion. 

The Appellants then appealed to the Sudder Court 
at Madras^ and that Court by an Order, dated the 
20th of November y 1851, after observing, that it 
appeared that the suit, No. 232 of 1826, was filed 

I 

before the District Moonsiff of Paramagoodyy for 
recovery of Rs. 126. 7a. 5p., as Priests' emoluments 
due from one out of the several classes of pilgrims 
frequenting Rameswaram ; and that the Moonsiff de- 
cided that the right to this class belonged, not to 
the Plaintiffs, but to the Arya Brahmins; and 
that this decree was confirmed on appeal No. 183 of 
1826, of the late Zillah Court of Madura ; and that 
the suit No. 1 17 of 1835, of the late Zillah Court 
was brought by four of the Arya Brahmins, who 
asserted themselves to have right over all the twenty- 
four classes of pilgrims, but sued for emoluments 
only in respect of four ; the sums sued for being 
Rs. 94. 14a. 3p. and Rs. 200, and that the Zillah Court 
went into the whole question of the A rya Brahmins' 
rights, and allowed them to have none ; that this was 
confirmed on appeal by the Southern Provincial Court 
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in No. 17 of 1840; that the plaint in question 
was brought by twenty-seven of the 'Arj^a IBrah- 
mins, and was for Rs. 7,316. loa. 8p. as loss incurr^ed 
by evasion of their rights ; and also, to gain possession 
of the right over eleven classes of pilgrims, yielding 
Rs. r,ioo, annually, to confirm the Aryas generally in 
their rights, and to receive from Defendants annually 
Rs. 126. i2a. iip. as rent for six classes held by 
them, or to recover possession of the said six classes, 
the total value of the suit being Rs. 9,016. loa. 8p. ; 
that in the suit No. J17, the Zt//aA Court went 
beyond the matter brought under litigation before 
them, and the decree of that Court could not ^ be 
considered as disposing of the general claims of the 
Afyas. That it was admitted in the decree, that 
all the Aryas were not represented in the suit ; neither 
did the suit, in its subject, or its valuation, com- 
prehend the matter of all their asserted rights. And 
the Court finally declared that a suit to bring the 
question of these rights to an issue might yet be laid; 
and that no bar to the reception of the plaint existed, 
which the Court accordingly directed to be received ; 
and finally ordered, that the plaint should have been 
admitted on the file. 

The plaint was accordingly filed, and contained the 
same allegations as the plaint of 1849 

The Respondents by their answer, denied that the 
Appellants, or the other Arya Mahajanam^ had any 
right to the Purohitam Mirassi, claiming titlfe to it 
themselves under a grant from MavaJivana Rajah^ 
dated about 1,000 years previously. The Respondents 
also relied upon the decree in the suit No. 117, of 


(rt) See ante^ p. 345,, 
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ancestors had since rented from them the six classes - 
as specified in the second paragraph of the plaint, 
engaging to pay them annually 2-iothsof the emolu- 
ments thereof, under a written agreement which had 
been acted under. Third, that under a document 
the first Defendant’s great-grandfather subsequently 
obtained these same six classes from the above-named 
Gurukalmans Saleyars upon an annual rent of 100 
pons, and that such was actually paid up to 1825. 
Fourth, that the Defendants took illegal possession of 
eleven other classes as described in the eighth para- 
graph of the plaint, from the year 1835, and that with 
the exception of these and the four classes obtained 
by Adhyena Shatters, all other classes were under 

the enjoyment of the Plaintiffs and the other Arya 

Brahmins ; and the Defendants’ enjoyment of 
emolument equivalent to the loss claimed. That 

the Respondents w-ere also to prove, first, that 
the litigated right to perform the Purohitam ser- 


suits as a defence thereto. 

The suit being at issue, the Judge of the Subordinate 
Court of Afadura, on the 6th of May, 1853, directed 
that the following points should be proved by the Ap- 
pellants; first, their hereditary and exclusive title and 
right, as well as that of the other Arya Brahmins, to per- 
form the service as Prohithars or administerers of rites 
to the people of all classes frequenting Pafnaswarajn 
as pilgrims, and their ancestors’ enjoyment accord- 
ingly. Second, that ten classes w^ere granted to the 
ancestors of the Plaintiffs, twenty-one to twenty-seven, 
as Gurukalman Saleyars, and that the Defendants’ 
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vice to all classes of people belonged to them and 
other Parishai Bhattars exclusively, and that the 
Arya Brahmins had no title thereto, and that such 
Brahmins settled at Ramaswaram posterior to Thun- 
daver. Second, that in accordance with their right, 
they paid originally an annual Porapad tax amounting 
to 160 pons to the Zemindar y as fixed by him, and 
that they, with his consent and authority, subse- 
quently paid 100 pons annually to the Gurukalman 
Saleyars for their maintenance. 

Both parties having entered into evidence the 
cause came on to be heard (together with an ob- 
jecting petition which had been presented by four 
other persons claiming title . to the emoluments arising 
from certain classes of pilgrims) before Mr. A, W. 
PhillipSy the acting subordinate Judge. The decree 
of that Court, dated the 4th of November y 1854, after 
stating the evidence in the cause, was in these terms : 
“ The proceedings and documents connected with this 
case are most voluminous, and much that is intro- 
duced is totally foreign to the subject, which, divested 
of all extraneous matter, consists, after all, of only 
two points to be decided on, first, as to whom the 
proprietary right of administering certain rites belongs. 
Secondly, whether the six classes were rented by the 
Plaintiffs’ ancestors to those of the Defendants, or not. 
The Aryas (Plaintiffs) claim the hereditary right to 
the Mirassi of administering certain religious cere- 
monies to all classes of Hindoos resorting to the 
shrine at Ramaswaramy and, in asserting that they 
have been unjustly deprived of their right, bring 
forward no less than twenty-four documents, of one 
sort or another, to prove the validity of their claim, 
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and to show that the privilege of administering the 
ceremonies to six of these classes was rented to the 
Defendants’ ancestors by their own, on certain speci- 
fied terms. The Defendants, on the other hand, deny 
in toto the hereditary right to be that of the Plaintiffs, 
and produce documents to back their assertions, de- 
claring at the same time that they, and they only, are 
the proprietors of the whole, and as such, never could 
have rented the six classes as stated by their adver- 
saries. The hereditary right of the Plaintiffs has 
been not only acknowledged, but proclaimed by the 
individual recognized by all classes of Hindoos (Brah- 
mins included) as their head and High Priest. It has 
also been acknowledged by Brahmins, not parties to 
or interested in any w'ay in this suit. The Zemindar 
of Ramnad, as appears from other documents, ac- 
knowledges the same, and directs the Aryas to 
perform the ceremonies with regard to himself. 
Several letters are also produced, showing that 
Maharajah Kistnabhoyee Hoikar has been in the 
regular habit of sending down the sacred \\ ater of the 
Ganges and other offerings, and, as the recognized 
and lawful Priests attached to the shrine in question, 
the Aryas were forbidden by the late Zillah Court 
of Ramnad to be taxed by the Zemindar. A separate 
document shows, that accordingly the Aryas did 
not pay the tax. Other proofs, too numerous to 
detail, are produced, all showing, in the plainest 
possible manner, that the right of the Plaintiffs was 
generally acknowledged. The Defendants, on their 
part, appear entirely to fail in establishing their claim 
by any satisfactory evidence whatever; indeed, the 
few documents they do produce tended rather to 
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strengthen the claims of their adversaries than their 
Ramasawmy own. The Court feels no hesitation in declaring its 
7.. opinion, that the Plaintiffs have fully and satis- 

AchaZ^ factorily proved their proprietary right to the whole 

Mirassi, In support of the other question to be 
determined, namely^ the renting of six classes from the 
Plaintiffs, and to show that they were rented to the 
Defendants’ ancestors by those of the Plaintiffs, two 
documents were produced. The first of these is a 
deed executed by the Defendants’ ancestors to the 
Guriilialman Saleyars (Aryas) about one hundred 
and twenty-four years ago, engaging to pay the 
Aryas twenty per cent, upon the income derived 
from six classes, which they, the Defendants’ ances- 
tors, rented of the Plaintiffs. The second is another 
document executed by the Defendants’ ancestors some 
years subsequent, cancelling the - former agreement, 
and engaging to pay in lieu of any per-centage on the 
receipts derived from the six classes (and which it 
appears led to dissensions) an annual fixed rent of 
loo pons or Rs. 208. In return to these undeniable 
proofs, of not only the proprietorship of the Mirassi 
belonging to Plaintiffs, but of the six classes being 
rented to the Defendants’ ancestors, the Defendants 
produce documents with the intention of proving 
that they are the owners of the Mirassi ; but any- 
thing more crushing to their own case could not have 
been brought forward, as they plainly show’ that 100 
pons were annually paid to the Gurukalman SaleyarSy 
and tally precisely with what Plaintiffs asserted; and 
the attempt to show that it was paid by order of the 
Zemindary and w'as a tax levied by him on the 
Mirassi, having entirely failed, the Court is of 
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opinion, that the second point also, as well as the first, 
is established in Plaintiffs’ favour. The hereditary 
right of the Plaintiffs to the whole Mirassi right 
being established, and it having been shown to the 
Court s satisfaction that the six classes were rented to 
the Defendants’ ancestors on certain terms, it decrees, 
that Defendants do continue to pay the stipulated 
rent from 1849, or deliver the six classes and all 
income derivable therefrom to the Plaintiffs as the 
rightful owners. It also decrees, that the Plaintiffs 
are entitled to the other eleven classes, and to all 
arrears of income as claimed from 1826 to 1848. 
AH costs of suit to be borne by the Defendants.” 

The Respondents appealed from this decree to the 
Civil Court of Madura. 

The appeal came on for hearing in the Civil Court of 
Madura on the 29th of June, 1857, when the Judge, Mr. 
C. E. Baynes, after stating the proceedings in the suit, 
observed that— “The Sudder Court having overruled 
the objections taken by the Court below to the enter- 
tainment of the suit, as involving a question already 
finally decided against the Plaintiffs (Respondents), 
the Civil Judge had only to point to the proceedings 
of that Court, under date the 20th of November, 
1851, as precluding him from taking into considera- 
tion the Appellants' first objection ; ” and, after stating 
his dissatisfaction with the documents produced by 
the Appellants (the original Defendants) to which his 
attention was called by the second objection, and that 
he could not draw the same conclusive inferences 
as the Subordinate Judge had done; and that 
with the whole subject, before him, on the appeal! 
he was of opinion, that the evidence adduced did 
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warrant the original decree ; he proceeded 
*^''“asawmy thus: — “The found on a grant by Stree Ramaj 

which certainly is not proved ; the Parishais on a 

^'c'ha^iTl grant by Mavalivana Rajaky which is equally destitute 

of proof. In shortj there is nothing on which to rest 
a judgment, save the apparent and notorious facts 
of the case, undeniable by either party, namely, that 
there is a Holy shrine at Rameswaramy to which 
pilgrims resort. Aryasy Pariskai BhatterSy and Gurukals 
have been worshipping at it, and dwelling in its 
vicinity from times not only beyond all memory, but 
all history. Both Ary as and Parishais have been 
officiating as ProhituduSy or ministering guides to 
pilgrims, each, of late years at all events, claiming 
a monopoly, and saying the other had not right to 
do so. The Parishaisy it appears, are said to have, 
out of their profits, come under engagement or 
order to pay a certain sum annually to the Gu- 
rukals ; if so, and they fail, the parties entitled 
have their remedy ; but for declaring that either 
the Ary as or Parishais have any exclusive right 
to act as Prohitudus to all, or any of the pilgrim 
classes, there appears to be no evidence or ground 
whatever, or for awarding any damages to either 
party. The original decree is, therefore, reversed, 
and it is declared, that both Aryas and Parishai 
Bkattars have a clear prescriptive right, and are 
both competent to act as ministering guides, or Pro- 
hitharSy to any pilgrims who may choose to employ 
them as such. This recognition of their common 
right, while it is all to which the evidence adduced 
on either side appears to entitle them, is all which 
in the opinion of the Civil Judge could be awarded 
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to them, without infringing on the rights and liberties 
of third parties, who have hitherto apparently 
received little consideration in this case, namely, 
the pilgrims. I doubt if the Court would have any 
power to parcel out the Hindoo community as a 
flock of sheep between these rival shearers ; and 
it is evident that the establishment of a legal mono- 
poly in either of them would consign the flock to 
their mercy. It is necessary that the right of choice 
should be reserved to the pilgrims. All any minister 
can ask the Court to pronounce is, that there is 
nothing to prevent the exercise of his functions 
towards any party willing to employ him. Under 
the circumstances of this case, the Civil Judge con- 
siders that it would be equitable that each party pay 
their own costs in the original suit and appeal.” 

The Appellants appealed from this decision to the 
Sudder Dewanny Adawlut at Madras, when the Re- 
spondents for the first time set up as a defence, 
that the suit was barred by the Regulations of 
Limitation. 


The appeal came on to be heard by the Sudder 
Court on the 30th of October, 1858, when that Court, 
consisting of Messrs. Morehead, Hooper, and Strange, 
before proceeding on the merits of the case, called 


upon the Appellants' Pleaders to show cause, why the 
suit should not be at once dismissed as being barred 
by the Regulations of Limitation, on the ground, that 
the cause of action in the case of the arrears of pay- 
ments on account of the six classes having arisen in 
1826, from which time the plaint stated that no pay- 
ments had been made, and in the case of the eleven 


classes in 1828, at which time the Plaintiffs in 



1863. 

Ramasawmy 

Aiyan 

V. 

Venkata 

Achari. 



362 


CASES IN THE PRIVY COUNCIL 


1863. 

Ramasawmy 

Aivan 

V. 

Venkata 

Achari. 


ing a similar suit had acknowledged that the right 
of administering to these classes was vested in the 
Defendants. 

After hearing the Pleaders on that point, the 
Court pronounced the following judgment; — The 
Plaintiffs and and Defendants are of rival sects, and 
severally claim the privilege of administering the 
Purohitam to the classes of pilgrims resorting to 
Ramaswaram. These classes are represented to 
amount to twenty-five in number; but the suit is 
laid for compensation as regards seventeen only 
thereof. These rival sects have already been in 
repeated litigation ; but it is only necessary to refer 
to the matter appearing in the last suit preceding 
the present one, which has arisen between them. 
This is the appeal No. 17 of 1840, on the file of the 
late Provincial Court for the Southern Division. 
From the decrees given in that suit, it appears, that 
the Collector undertook the adjustment of the dis- 
pute between these sects ; that pending his decision, 
the pilgrims were left to select to which of the two 
they would resort ; that this state of things sub- 
sisted for seven or eight years; that afterwards the 
Collector, on proceeding to arbitrate in the matter, 
found that the Plaintiffs' side conceded to the 
Defendants the privilege as respected seventeen of 
the classes of pilgrims, and that the contest between 
them related only to the remaining eight ; and that 
he thereupon awarded four of these to the Plaintiffs’ 
sect and four to the Defendants It further appears, 
that the above suit, No. 17 of 1840, which was 
instituted by certain of the Plaintiffs’ sect, was 'in 
regard to the privilege over the four classes allotted 
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by the Collector to the Defendants’ sect ; and that 
-the present suit is in regard to the seventeen classes 
excluded from the Collector’s decision, as not then 

being in disputation. The Court thus find that the 
rights now contended for by the Plaintiffs have been 
in abeyance to their sect from about the year 1828, 
or from seven or eight years previous to the Col- 

lector’s aforesaid decision ; and that the claim is 
consequently barred by the Regulations of Limi- 

tation. The Plaintiff’s Pleaders being unable to 
advance anything to relieve them from the above 
position, the Court resolved to dismiss this suit, 

and require the Plaintiffs to pay all the costs 
thereof.’^ 

The appeal was from this decree and was argued 
by 
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Mr. Rolt, Q. C., and Mr. Cracknel I, for the 
pellants, and 

The Solicitor-General (Sir R. Palmer) and 

Millar^ for the Kespondents. 


Ap- 


Mr 


The Appellants in support of the appeal relied upon 
the following grounds, 

First, that the objection that the suit was barred 
by the .l/.i/ Reg. of 1802, sec. .8, upon which 
the decree of the Sudder Court was alone founded 
was not open to the Respondents, the same not 
having been pleaded by them, nor raised in any 
manner until the appeal to that Court. 

Second, that, as to the Appellants' claim to an 
annual rent of Rs. ,26. 12a. up. for the six classes 

noT r^b ' P'-oceedings, the Respondents were 
tat liberty to raise objections founded upon any 
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Regulation or rule as to limitation of actionSj they 
being in the position of tenants in possession, under 
the Appellants as landlords, or owners. 

Third, that, even if any such defence were open to 
the Respondents, there was no Regulation, or rule of 
limitation of actions or suits, applicable to the case, 
so as to bar the Appellants* right to maintain the 
suit. 

Fourth, that the decision of the Sudder Court was 
inconsistent with and opposed to the decision of that 
Court on the 20lh November ^ 1851, in directing that the 
Appellants* plaint should be received and prosecuted. 

Fifth, that, upon the merits of the case, the 
Appellants* claim was fully substantiated by the 
evidence in the cause, and was not barred or affected 
by the decrees made in the suit No. 117 
relied upon by the Respondents ; that suit being 
between different parties and for a different subject- 
matter, the decision in it, so far as it affected the 
matters in question in the present suit, being extra- 
judicial and ineffective to bind the Appellants. 

Sixth, that the decision of the Judge of the Civil 
Court of Madura was founded upon a mistaken con- 
struction and a misconception of the effect of the 
documentary evidence, and was otherwise contrary to 
law, and to the usage of many ages, which had the 

effect and force of law. 

Lastly, that the Judge of the Civil Court of 
Madura, had omitted to decide upon the Appel- 
lants’ claim to the arrears and future payments of 
the annual sum of pons 100, or Rs. 126. 12a. iip-j 

claimed as or in the nature of rent from the Respon- 
dents. 
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The Respondents contended that the decree ap- 
pealed from was right, by reason — 

First, that the Appellants’ suit was barred by the 
law of limitation. 

Secondly, that the Appellants’ suit was barred by 
the decrees made in the original suit, No. 117, of 
1835, and upon appeal. 

Thirdly, that even if the Appellants’ suit was not 
barred by those decrees, yet that the decrees were 
decisions upon the merits made, in pari materia and 
ought to be followed, and 

Lastly, that the Appellants upon their own admis- 
sions, and upon the evidence in the suit, had not made 
or proved any case to the exclusive privileges claimed, 

upon which a decree could be made in their 
favour. 

Judgment was reserved, and now delivered by 

1 he Right Hon. The Lord Justice Knight Bruce : 

The subject of litigation in this case is the right of 

administering what is called “ Pnrohitam " to seventeen 

classes or castes of the numerous pilgrims who resort 

to the great Pagoda and other temples in the Island of 
Ram aswa ra m . 

The Appellants, the Plaintiffs in this suit, sue, and 
the Respondents are sued, as representatives of the 
bodies to which they respective!)- belong. Whilst, 
however, the Respondents are all members of a ho- 
mogeneous class, described indifferently as Jadwadi 
and Telegu Brahmins, or as Parishai Shatters, resi- 
dent in and about Ramaswaram ; the Appellants are 
some of them Arya Brahmins, and other Gurukals : 
the differences between these two latter classes, their 
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rights and privileges, being some of the matters 
involved in the question at issue in this suit. 

The case put forward by «the Appellants is shortly 
this : they assert that ever since the first foundation 
of the Pagoda^ an event which they ascribe to a very 
remote age, the Arya Brahmins possessed the privi- 
lege, and that an exclusive privilege, of administering 
Purohitam to all classes of pilgrims resorting to 
Ramaswaram. They treat, however, this privilege 
as alienable, or at least capable of delegation ; and 
state that by an instrument bearing a date, which it 
is now agreed corresponds with A.D. 1765, the Arya 
Brahmins have, in consideration of an annual pay- 
ment of 50 pons, transferred to a community called 
the Adhyena Bhatters, the privilege of administering 
Ptirohitam to seven specified classes of pilgrims ; and 
in some way or another, and at some uncertain but 
distant date, have conferred the same privilege over 
ten other classes of pilgrims upon the community 
of the Gurukals. They further state, that the 
Guritkals again transferred the privilege as to six of 
those ten classes to the body represented by the 
Respondents, which it will be convenient to distin- 
guish as Parishai Bhatters, on the condition that the 
latter would account to them for twenty per cent, of 
the emoluments derived from the exercise of the 
right 

last-named bodies, an arbitration took place A.D. 1726, 
which resulted in the execution of an instrument, 
and that difficulties having subsequently occurred in 
carrying that arrangement into effect, the payment of 
twenty per cent, on the collections was commuted for 
a fixed annuity of 100 p 07 is, which, by an agree- 


; that a dispute having arisen between these two 
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ment, dated the nth April, 1822, called a deed 
of rent of pilgrims, dated the 9th Vyasi Parabhava 
(19th May, 1786), executed by the ancestors of the 
Defendants to the community of Gurukals, in which 
they agreed to pay two pons out of every ten pons 
realized by them out of six classes of pilgrims, the 
Pariskat BhatterSj some time about A.D. 1762, agreed 
to pay, and did in fact pay up to the year 1825, 
to the Gurukals. The Appellants’ plaint, after 
stating these facts, notices the proceedings in a 
suit, No. 232 ol 1826, in the Moonsljp's Court, the 
effect of which their Lordships will consider when 
they come to deal with the evidence. It also states 
the effect of a copper-plate grant passed by the 
late Zemindar of Ramnad in 1794, by which, in 
A.D. 1714, the then Zemindar of Ramnad granted 
certain dues payable to him by the Parishai Bhatters, 
and amounting to 90 pons, to a particular goddess 
in the Pagoda on account of the Friday services. 
It also states some proceedings before the Collector 
*835, when that officer endeavoured to compose 
the strife which had long existed between these 
rival sects of Brahmins, by an order which, as appears 
from the decision of the Collector itself, affirmed 
the rights of the Parishai Bhatters, to administer 
Purohitam to twenty-one classes of pilgrims, subject 
to the payment into the Pagoda of 190 pons annually ; 
being the 90 for the Friday services, and the 100 
pons payable to the Gurukals. This order assumed 
that the right of the Parishai Bhatters as to seventeen 
of their classes was not in dispute, and it left either 
party, if dissatisfied with it, to bring a civil suit. 
The plaint then shortly notices the proceedings in a 
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suit of 1835, which was brought by some of the Arya 
Brahmins against some of the Parishai Bkatters in 
respect of two of the classes comprised in the Collec- 
tor s order, and was dismissed by a decree of the 
Zillah Judge, dated the 27th of J^une^ 1840 ; a decree 
confirmed on appeal by the Provincial Court on the 
28th of December^ 1841. It then explains that the 
claim in the present . suit is limited to seventeen of the 
twenty-one classes comprised in the Collector’s order, 
because the remaining four belong to the Adhyena 
Bkatters under the deed of 1695 ; and further, that 
whilst the claim as to eleven of the seventeen classes- 
is general, as to the remaining six, which \vere the 
subject of the instruments of 1726 and 1762, it is 
limited to the enforcement of the rights of the Guru- 
kals under the latest of these documents. The parti- 
cular relief prayed, is a decree for the payment of 
Rs. 2,916. loa. 8p., being the arrears for twenty- 
three years of the annuity of 100 pons payable to the 
Gurukals in respect of the six classes ; of Rs. 4,400, 
by way of damages incurred in respect of the other 
eleven classes ; for a declaration that the Purohitam 
Mirassi of the eleven classes is henceforth to be en- 
joyed by the Arya Brahmins, without the interference 
of the Parishai Shatters ; and for an order that the 
Parishai Shatters do regularl}' pay the 100 pons to 
the Appellants and the other Aryas, and the Gurukals^ 
or otherwise that the Mirassi as to these classes also is 
to be enjoyed by the Appellants and other members 
of the Arya Mahajanum, and the community of the 
Gurukals, without the interference of the Parishai 
Shatters. 

The case set up by the Respondents in opposition 
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to that of the Appellants is, that their ancestors were 
established in the place or neighbourhood, and in- 
vested with the privilege of administering Purohitam 
to pilgrims resorting to Ramaswaram^ by a certain 
Rajahy about i,ooo years ago ; that they afterwards 
from generation to generation enjoyed this privilege, 
and the emoluments resulting from its exercise, and 
so acquired the title of Parishai Bhatters : that the 
Zemindars of Ramnad imposed an annual tax upon 
them of 160 pons payable out of their receipts, which 
they continued to pay until the time of one Vijaya 
Raghunadhay who 100 out of the 160 pons to 

the community of the Gurukals on their complaint of 
having no income in the PagodUy and afterwards 
granted the remaining 60, with some other dues pay- 
able by the Parishai Bhatters (making 90 pons in all), 
for the Friday services of the Pagoda, 

They treat the latter grant as made by the copper- 
plate deed of 17*4 I do not show in what precise 
form or by what instrument the first was made ; and 
assert that after 1714, the whole of the 190 pons was 
paid into the Pagoda. They state that in 1827, 

there was an attempt to settle the disputes between 
their community and that of the Arya Brahmins by a 
native Punchayat (the failure of which is much to be 
regretted) , that afterwards, in tlie course of an in- 
quiry before the Sub-Collector, the Aryas admitted 
that, in respect of seventeen classes, there was no 

dispute as to the right of the Parishai BhatterSy and 
that the Collector’s order of 1835 was made on that 
admission. They further insist strongly upon the 
decrees in the suit of 1835 as a bar to the present 

suit, which they also contend is barred by the Regu- 

lation of Limitation, 
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The issues settled in this suit [a) threw upon the 
Appellants the burden of proving, first, the here- 
ditary and exclusive right of the Arya Brahmins to 
administer Purohitam to all classes of people frequent- 
ing Raynaswaram as pilgrims, and their ancestors’ 
enjoyment accordingly ; secondly, the grant, as 
alleged, of the ten classes to the Gurukals, and 
that the Parishai Bhatters had since rented from 
the Gurukals six of the ten classes, undertaking 
to pay them annually two-tenths of the emolu- 
ments under a written document which- had been 
acted upon ; thirdly, that, under another document, 
this liability had been commuted for an annual pay- 
ment of 100 pons^ and that the latter had been paid 
up to 1825 ; and, fourthly, that the Defendants had 
taken illegal possession of the eleven other classes, 
and that with the exception of these and the classes 
held by the Adhyena Bhatters all other classes were 
enjoyed by the Arya Brahmins. The issues which 
the Respondents were called upon to prove were, 
first, the alleged right of the Parishai Bhatters to per- 
form Purohitayn to all classes, that the Arya Brahmins 
had no title thereto, and had come to Ramaswarayyt 
since a particular date ; second, that they had 
originally paid an annual tax of 100 pons to the Ze- 
mindar^ and subsequently, with his consent, paid the 
100 pons annually to the Gurukals for their main- 
tenance. 

The suit was first heard by the Judge of the Subor- 
dinate Court of Madura, who, on the 4th of No- 
vefuber, 1854, made a decree in favour of the Appel- 
lants. From this there was an appeal to the Civil 
Court of Madura, and the Judge of that Court on 


(<i) See afite, p. 355. 
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the 29th of June, 1857, reversed the decree below, 
and dismissed the suit on the ground that the Ap- 
pellants had failed to prove the conclusive right 
which they claimed ; but directed each party to pay 
their own costs. A special appeal was then preferred 
to the Sudder Dewanny Adawlut at Madras. That 
Court on the 30th of October, 1858, dismissed the 
Appellants' suit with costs, on the ground that their 
claim was barred by the Regulation of Limitation, 

the only question which it allowed to be argued 
before it. 


The present appeal is, general. It has been argued 
before this Committee, both upon the merits of the 
case, and also upon the question whether the suit 
is effectually barred, either by the decrees in the 
former suit of 1835, or by lapse of time under the 
Regulation of Limitation. 

Their Lordships propose, in the first instance, to 
deal with the merits of the case. 


The first observation that arises is, that the ex- 
istence or non-existence of the original and exclusive 
right to administer Purohitam to all classes of pil- 
grims. which is claimed by the Arya Brahmins, is an 
issue which goes to the whole case. It is true that 
that part of the claim which consists of the arrears 
of the annual payment of 100 pons, under the in- 
strument of 1762, is founded upon contract. But 
the contract is one between the Parishai Brahmins 
and the Gtirukals, and it is difficult to see how the 
Appellants, suing on behalf of the community of 
Arya Brahmins, can establish any title to relief in 


respect of this part of the case, unless 
that the title of the Gumkals to these six 


they prove 
classes 
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derived, as alleged in the plaint, from the earlier and 
original title of the Aryas^ and was so held by the 

Gurukals that the subsequent disposition of these 
classes must be taken to have been made for the 
benefit of the Arya community, as well as for that of 
the Gurukals. 

What, then, are the proofs adduced in support of 
this first and principal issue? 

The earliest in date consists of extracts from one of 
the Puranas. These, like the statements in the 
pleadings of the Appellants’ case, carry us far beyond 
the bounds of legal or historical evidence. But it is 
argued, and fairly and properly argued, that these 
ancient books may legitimately be used as evidence 
that a certain state of facts, or a certain state of 
opinion, existed at the date of their compilation. 
That date is sufficiently uncertain ; for we are not 
told when this particular Purana is supposed to have 
been written ; and it appears from the writings of 
eminent Orientalists, that the period during which 
the eighteen recognized Puranas were composed is a 
very wide one, extending probably from the eighth 
to the sixteenth centur}*. 

Evidence of the Appellants’ right, dating even from 
the latest of these epochs, would of course be most 
valuable. Their Lordships, however, fail to find in 
the extracts before them satisfactory proof that at 
the time when this Purana was compiled (whenever 
that may have been), the Arya Brahmins were in 
the enjoyment of the peculiar and exclusive privilege 
which is now claimed by their descendants. 

There are passages which show that a community 
known as Arya Brahmins then existed at Rafnaswaram^ 
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and embody the legends concerning the miraculous 
origin of their ancestors, and their migration, at the 
summons of Rama^ to the southern coast, from their 
native seat in Oudh. Other passages undoubtedly 
recommend in strong terms the ministrations of the 
Arya Brahmins, and imply that the full spiritual 
benefits of a pilgrimage are not to be obtained with- 
out them. But these do not lead with any certainty 
to the conclusion that even at that distant period all 
the pilgrims^ to Ramaswaram in fact resorted to the 
Aryas iov Purohitantf or were under a positive and 
Well-recognized obligation to do so. The very mode 
in which the peculiar efficacy of the ministrations of 
the Aryas is pressed leads to the inference that even 
then there was some variety of practice and opinion 
in this matter. Part of the Parana cited in these pro- 
ceedings is in the shape of a dialogue, wherein one of 
the interlocutors begins by expressing his doubts 
whether Piija should be offered through the instru- 
mentality of the Aryas, doubts which are of course 
ultimately removed. Taking the authority of these 
texts at the highest — and it must be remembered 
that there is little or no evidence as to their authority 
— their Lordships cannot find that they do more than 
enjoin upon pilgrims who wish to have the fullest 
spiritual benefit of their pilgrimage, the duty and 
necessity of resorting to the Aryas for their offices. 
They do not show that the duty was universally 
recognized as imperative, or that the enjoyment of 
the privilege, as it then existed, was exclusive. 

Again, the value of the texts, such as it is, as evi- 
dence in support of the Appellants’ title, is, in their 
Lordships’ opinion, much diminished by the consider- 

49 
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ation that the privilege now claimed is admitted to be 
capable of alienation or delegation. They would be 
of far more weight if the case made were that by 
positive ordinance or by traditionary usage the pri- 
vilege of administering certain religious rites had 
become vested in a particular class of priests, so 
that in the contemplation of all faithful Hindoos the 
efficacy of the rite must for all time depend on the 
status or character of the ministrant. When the 
principle of alienation or delegation is admitted, 
texts to the effect that the efficacy of the rite depends 

on the character of the ministering priest necessarily 
lose their force. 


Moreover, this quality of the privilege must 
greatly increase the difficulty of proving its con- 
tinued enjoyment, supposing that it ever existed. 
Functions inseparably annexed by the authority of 
sacred books to a particular order of men w'ill 
be recognized, preserved, and perpetuated by the 
religious sentiment of succeeding generations. But 
the privilege of exercising these functions, when 
alienable for money, ceases to be the subject of 
religious sentiment, and becomes a mere proprietary 
right ; and every long-continued enjoyment of the 
privilege by others is of course capable of being 
ascribed to a presumed grant or alienation of which 
the direct evidence is lost. 


That the present claim of the Appellants is not 
supported by any general religious feeling or con- 
viction on the part of the Hindoos, whether founded 
on the texts of the Puranas or independent of them, 
may be inferred from the very nature of the disputes 
which have continued for so many years. It is clear 
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that during that long period there has been great 
diversity of practice and opinion amongst those who 
resort to the Pagoda ; that out of the vast concourse 
of pilgrims from all parts of the Deccan^ if not of 
India^ some have sought for Purohitam at the hands 
of the AryaSy others at the hands of the Parishai 
Bhattersy others, again, at the hands of the Adhyena 
Bhatters \ probably as. they have been moved by 
considerations of race, language, district, or caste. 
But we have more particular evidence upon this 
point in the Sreemokutn of Siinkar Acharyar which 
was. produced in evidence in the suit of 1835, and 
is referred to in the pleadings of this suit. That 
document was in the nature of a certificate from a 
person described as the High Priest of all the 
Hindoos of the south of Indiay and was strongly 
adverse to the claim of the Aryas. Mr. Elliot y who 
as Judge of First Instance, decided the suit of 1835, 
felt it to be of sufficient weight to relieve him from 
the necessity of pursuing the inquiries which he had 
directed through Pundits touching the authority of 
the texts from the Puranas. The Appellants them- 
selves, in their pleadings, seem to admit the general 
authority of Sunkar Acharyary but endeavour to take 
off the effect of his certificate by telling a not very 
credible story of his having given it when in a fit of 
irritation against the A ryas. They have also pro- 
duced, by way of answer to it, Exhibits, consist- 
ing of Letters Patent from Sringeri Sankara Acharyar 
to his disciples. It is sufficient, on this part of the 
case, to observe that the effect of these conflicting 
documents is at most to leave the question in doubt, 
and that the Appellants cannot adduce, in support 
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of this claim, anything like a clear concurrence of 

opinion upon the part of those who may be supposed 

to be at the present time authoritative expounders 

of the ceremonial law and usages of the Hindoo 
religion* 


We now proceed to consider the effect of the other 
documentary evidence. 

The documents which purport to be the earliest in 
date, except the Puranas, are the deed said to have 
been executed to the Aryas in A.D. 1675 by the 
Adhyena Shatters-, the copper-plate deed produced 
by the Respondents, dated 1714; the deed said to 
have been executed by some on behalf of all the 
Parishai Shatters to the Gurukals in 1726; and the 
subsequent agreement between the various parties, 
which purports to have been executed in 1762. 

The first of these can at most prove that the 
Adhyena Shatters, who are not parties to this suit, 
claim under a deed, purporting to be of consider- 
able antiquity, the right of administering Purohitutn 
to seven classes of pilgrims, other than the classes 
which are the subject of this litigation, under a 
title derived from the Aryas. The Adhyena Bhat- 
ters are said to have been since dispossessed of four 
of these seven classes by the Parishai Bhatters. But 
whatever may be the merits of that dispute, they are 
not in question in this suit. This deed can prove 
nothing here except that in 1675, the Aryas 
claimed the right of disposing of the privilege as 
to these particular classes of pilgrims, and that the 
Adhyena Bhatters then admitted their title. 


The effect of the deeds of 1726 and 1762 (if any) 
upon the issue which we are now considering, viz., the 
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original and exclusive right of the Arya Brahmins to 
administer Purohitam^ is limited to the six classes of 
pilgrims which are the subject of these instruments. 
They do not touch the eleven other classes that are 
in question in this suit. 

Their genuineness is questioned by the Respon- 
dents, who give an account of the origin of the 
payment of loo pons that is inconsistent with them. 
It has been argued that suspicion is cast upon them 
by the circumstance that no mention is made of 
them in the proceedings - in the suit between the 
Gurukals and the Aryas in 1807, although the 
Parishai Bhatters are there stated to possess the pri- 
vilege of administering Purohitam to these six classes, 
and to be subject to the duty of paying 100 pons 
annually to the Gurukals^ and that nothing was 
heard of them untill the suit of 1826. It has been 
further argued that there is no proof of the custody 
whence they came, or other evidence to support 
them. Notwithstanding these arguments, their Lord- 
ships are disposed to deal with the case as if both 
these deeds, as well as the copper-plate deed of 1714, 

were genuine. They think the two former may well 
stand with the latter. 

The copper-plate deed is, upon the face of it, 
nothing but the grant of certain subjects in favour 
of the goddess named in the heading of it, “ on ac- 
count of the Friday services." The annual payment 
of the Parishai Bhatters on this account appears on 
the whole evidence to be limited to 90 pons. This 
instrument, therefore, proves nothing as to the 
annual payment of 100 pons to the Gurukals, or its 
origin. It undoubtedly proves that in a.u. 1714, 
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the body which the Respondents represent was 
known as '^Parishai Shatters!' a title which implies 
some connection with pilgrims, and that, as such, 
they carried on a business wich may reasonably 
be inferred to have been the administration of 
Purohitam to some classes of pilgrims. And even if 
it be assumed that those classes of pilgrims included 
the six which are specified in the deeds of 1726 and 
1762, that hypothesis is not necessarily inconsistent 
with these deeds, for the earlier deed does not 
purport to be the original* grant of these classes, 
or to show how the administration of Purohitam 
to them by the Parishai Shatters began. It recites 
the existence of a dispute between the Parishai 
Shatters and the Gurukals touching the adminis- 
tration of Purohitam (a dispute which may have 
been of long standing), an appeal to the Zemindar^ 
a reference to arbitration, and an award which, 
whilst it left the administration of the rite to the 
six classes with the Parishai BhatterSy imposed upon 
them the duty of paying 20 per cent, on their receipts 
tp the Gurukals. The two deeds, 1726 and 1762, 
therefore, are not inconsistent with the copper- 
plate deed, which the Respondents may be taken 
to have proved, though they are inconsistent with 
their allegations touching the origin of the pay- 
ment of 100 pons, which they have failed to prove. 
From the three documents taken together it follows, 
that before the year 1726, and possibly before J714, 
the Parishai Bhatters were in the exercise of the 
functions involved in the administration of Puro- 
hitafn to some classes of pilgrims, including, or at 
least extending to. the six classes which were the 
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subject of the agreement of 1726; but the material 
question with reference to the issue now under con- 
sideration is to what extent that arrangement with 
the Gurukals, and the description of the Gurukals in 
the two deeds as forming the Arya Mahajanutn^^^ or 
“ a part of the Mahajanum;' or "composed of 

the Arya Mahajanum^ involve any admission or 
proof of the general title set up by the Appellants. 

The answer to this question will be best supplied 

by a correct definition of the relation in which the 

Gurukals stood to the Arya Brahmins. Their Lord- 

ships must reject the statement upon this point which 

is contained in the fourth paragraph of the appeal 

petition, as inconsistent with others made by the 

Appellants in certain stages of the proceedings, and 

with the evidence in the cause. It was, in fact, 

almost given up by Mr. Roll in his reply, and treated 

as a mere argument of the Appellants' Pleaders in 

answer to an objection taken by the Judge in the 
Court below. 

The most credible account of this Gurukal com- 
munity is probably to be found in the proceedings 
in the suit of 1807 (the piece of evidence that is 
next in order of date), since it was given by the 
Gurukals themselves when engaged in litigation 
with the Arya Brahmins, and was then admitted by 
their opponents to be substantially correct. From 
that it would appear that the Gurukals were Marattah 
Brahmins invested with the office of performing the 
puja, or worship, in the interior of the Temples ; 
that they were appointed by the Aryas, and were 
in the habit of marrying th. daughters of Aryas-. 
that the office of Gurukal wa, not hereditary, but 
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that on the death of any one of them another 
Marattah Brahmin was appointed in his place; that 
in 1807, the community of Gurukals were in the 
receipt of the 100 pons per annum from the Parishai 
Bhatters^ and of fees payable in respect of other 
classes of pilgrims, by whomsoever the rite of Puro- 
hitam was administered ; that the net emoluments 
of this community were divided amongst the mem- 
bers of it, and each man’s share again apportioned 
between him and the particular Arya whose daughter 
he might have married. The two communities were, 
therefore, distinct bodies, different in race ; and this 
very suit of 1807, shows that they might have dif- 
ferent and conflicting interests. If this be so, the 
description of the Gurukals as “ composing,” or 
“composed of,” or “forming part of the Arya Maha- 
janumP must be inaccurate, unless these words imply 
a body in which the two communities, though dis- 
tinct for some, may coalesce for other purposes. Such 
an hypothesis is not inconsistent with the literal 
meaning of the words as it may be gathered from 
'AVilson*s Dictionary.” 

Again, in this suit of 1807, the Gurukals seem to 
have claimed the right of administering Purohitam to 
the six and certain other classes of pilgrims as a pre- 
scriptive right, without admitting any earlier title in 
the Aryas. The Aryas, in their answer, seem to set up 
a joint interest in the emoluments, and speak of a com- 
promise and arrangement effected by a deed, bearing a 
date which would correspond with 1745, of which there 
is no proof. Therefore the case made on either side in 
the suit of 1807 seems to be hardly consistent with 
that made in the present suit as to the dt rivation of 
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the Gurukals* title from that of the Aryas. And upon 
this part of the case it appears to their Lordships 
that it would be unsafe to infer from the deeds of 1726 
and 1762, or from any evidence that has yet been 
considered, either that the Aryas have a common 
interest with the Gurukais in the annual payment 
of Joo pons, or that such title as the Giirnkals may 
have had in the six classes of pilgrims before the 

arrangement of 1726 was necessarily derived from 
the original and exclusive title to all classes of 

pilgrims which is set up by the Aryas. This view 

of the case is in some degree confirmed by what is 
called the ^'Attachi.*' That paper purports to be 
a representation made in March, 1822. when the 

Pagoda was under the management of the Govern- 
ment officers, by some of the Appellants, to the 
effect, that the Parishai Bliattcrs have allowed the 
payment of 90 pons and 100 pons to fall into arrear. 
It treats the whole money as payable to the Pay^oda, 
and therefore, in the existing circumstances, to the 
Cl rear or Government, but describes the 100 pons as 
the tnnsadanum for the Sabhayar or community of 
Gurukais. 
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The rest of the documentary evidence may be 
reduced to three heads : the proceedings in the Moon- 
sipr s Court in 1826; the proceedings which resulted 
in Collector’s Order of 1835 ; and the proceedings 
in the suit of 1 835. 

The first suit was brought by some Parishai Bhat- 
lers against some Aryas, and it is said to have 
been collusive. The Plaintiffs in it asserted the title 
of their body to administer Purohitam to twenty-four 
classes of pilgrims, admitting the duty of paying 
annually 190 pons to the Pagoda and the community 
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of Gurukals. But the immediate subject of the suit 
was the alleged invasion of this right as to a class 
called '<Sangitar which is one of those that were 
afterwards awarded by the Collector to the Aryas. 
There is no question about that class in this suit. 
Other Arya Brahmins intervened by petition, and set 
up their general title in the Moomirs Court. The 
Moonsiff made a decree against a Defendant who had 
admitted (it is said collusively) the Plaintiff's claim, 
and dismissed the suit as against the other Defendants. 
He also intimated an opinion that the suit, if pro- 
perly framed, should have been brought against the 
Arya Mahajanum, which appeared to have, been in 
the enjoyment of the Purohifam of the class. 

I his judgment has been treated as a decision in 
favour of the Arya Brahmins, but it cannot be taken 
for more than an expression of opinion that they 
might have a good title as to the class of which they' 
appeared to be in possession. 

The chief importance of the proceedings which 
ended in the Collector’s order consists in the admis- 
sion supposed to have been made before Mr. /’aris, a 
subordinate Collector, in the course of a local inquiry 
made by liim in 1829. It is contained in an attested 
copy of a Mahratta document drawn out in 1827. It 
is referred to, though it is not very accurately 
described, by the Collector, (in his decision of the 
2ist of February, 1835,) and is the basis of his order. 

It was produced in the suit of 1835, and was proved 
to the satisfaction of Mr. Elliot, the Judge. He 
says of it in his judgment. “ The Seristadar, it 
appears, wrote down in the presence of the Sub- .. 
C ollector ot Madura, from the mouths of the Plain- 
tiffs, that they had no dispute respecting seventeen of 
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the twenty-five castes, but only for the remaining 
eight.” Mr. Rolt argued strongly upon the impro- 
bability of the Aryas making such an admission so 
soon after the decision in the Moonsiff' s Court. It 
does not, however, cover this Sangita class, which 
alone was the subject of the suit before the Moonsiff. 
And the improbability, such as it is, seems to their 
Lordships to be outweighed by the consideration 
that two officers with local experience have, whilst 
the facts were still recent, treated the document as 
genuine, and acted upon it. It is, therefore, difficult 
to suppose that the admission was not made by some 
at least of the Arya community, and it covers fifteen 
out of the seventeen classes that are the subject of 
this suit. 

The decision of the Collector was almost imme- 
diately followed by the suit of 1835. The original 
Plaintiffs in this were four only of the At'ya Brah- 
mins. Two of them having died, twentv more 
members of the community intervened by petition, 
and seem to have adopted and prosecuted the suit. 
Its object was limited to the enforcement of the 
alleged rights of the Arya Brahmins as to two only 
of the classes which are the subject of this suit ; but 
the original title of the community was stated in 
terms as wide as those in which it is now stated, 
and was distinctly put in issue. It was, moreover, 
supported by much the same evidence as that which 
has been adduced in this suit. The decision, how- 
ever, of the Zillah Judge, confirmed on appeal by 
the Provincial Court, was that the title was not 
made out, and the suit was accordingly dismissed. 

Their Lordships may dismiss the oral testimony 
with the observation that it is almost necessarily 
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inconclusive. The question is one on which the 
Hindoo community has for many years been divided. 
Each witness, as a matter of course, deposes accord- 
ing to the practice, or opinions, or traditions of his 
own family. Nor will proof of acts done even by 
so considerable a personage as Holkar do more than 
prove the practice or opinion of a particular family 
or individual. 

Upon the whole it is their Lordships’ opinion that 
the evidence, though it may establish that the Arya 
community has existed as part, and a principal part, 
of the Hierarchy of this Pagoda and its dependencies 
irom a period of remote antiquity, and that the 
Appellants may be taken to be the actual repre- 
sentatives of that community, fails to show, either by 
documentary proof of its origin, or by such proof of 
long and uninterrupted usage as in the absence of a 
documentary title will suffice to establish a prescrip- 
tive right, the existence at any time of the original 
and exclusive privilege which the Appellants have 
made the foundation of their title. It also fails to 
show when and how, if the right ever existed, its 
enjoyment was first interrupted, and, consequently, 
leaves it uncertain, whether the interruption was 
caused by an invasion for which there is now a 
remedy, or by an actual or presumable act of alien- 
ation. It is not proved that the Appellants’ com- 
munity was at any particular time in the actual 
enjoyment of the privilege of administering Puro- 
hitani to eleven out of the seventeen classes which 


are the subject of this suit; whilst there is evidence 
that the Parishai Bhatters for some time anterior to 
1835 were in the undisputed enjoyment of this pri- 
vilege as to nine of these classes, and exercised it, 



ON APi'feAL FKUM ThE feAS'l INDIES. 

though subject to dispute, as to the remaining two. 
Nor is it inconsistent with the evidence in the cause 
to suppose that this state of things may have existed 
in or before the year 1714* And if the evidence as 
to the remaining six classes shows that the Parishai 
Bhatters' undisputed enjoyment of the privilege as to 
these six classes for nearly one hundred and fifty 
years has been subject to the payment of the joo 
ponSf under an arrangement w'hich implies an acknow- 
ledgment of an earlier title in the Gurukals, it fails, 
as their Lordships have already observed, to establish 
either that Aryas have a common interest with 
the Gurukals in this annual payment, or that the title 
of the Gurukals to these classes was necessarily 
derived from the still earlier and more general title 
of the Aryasy which the Appellants assert. 

The Appellants, therefore, on all points have failed 
to relieve themselves of that burthen which the 
necessities of their case, and the particular issues 
directed in the cause, imposed upon them. Nor is 
this failure the less fatal to this suit because the 
Respondents may also have failed to show that they 
had any exclusive right in the privilege which they 
enjoy; or because they may be under a liability to 
the Gurukals in respect of the annual payment of 100 

pons, which may be capable of being enforced in a 
suit properly framed for that purpose. 

Their Lordships, taking this view of the merits of 

the case, are relieved from the necessity of consider- 
ing whether either the decrees in the former suit of 
1835, or the Regulation of Limitation, present an 
effectual bar to the suit. They rest their decision on 
the ground that the Appellants have failed to support 
their claim by any sufficient evidence. 
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Their Lordships, however, are of opinion, that the 
Suddei' Court ought not to have limited the argument 
to the single question of limitation ; and that it ought 
not to have thrown on the Appellants the whole costs 
of the suit. They think that the decree of the 29th 
June, *857, sealed and signed on the ist August in 
that year, was correct in the direction given by it as 
to the costs up to the latter date, and they will, 
therefore, humbly advise Her Majesty that the decree 
of the Sadder Court ought to be varied, and to stand 
and be simply for the dismissal, with costs of the 
appeal to that Court; the Appellants, however, pay- 
ing the costs of this appeal. 
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The Advocate-Generai. of Bengal 

, on behalf of Her Majesty 


Appellant, 


AND 


Ranee Surnomoye Dossee 


Respondent.^ 


On appeal from the Supreme Court at Calcutta. 

The question in this case was, whether the interest 
of a Hindoo, a British subject, in a fund which was 
standing to the credit of an account in a cause in the 
Supreme Court at Calcutta, had been forfeited to the 
Crown by reason of his having committed suicide in 
Calcutta, and found/e/e de sehy a Coroner's jury there 
The question was raised by a petition presented 
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hy the Advocate-General of Bengal^ on behalf of Her 
Majesty, for a transfer of this fund to the Crown, on 
the ground of such alleged forfeiture. 

The circumstances which gave rise to the claim 
were as follow : — 

Rajah Hurrynauth Roy, a Hindoo, possessing con- , 
siderable real and personal property in the Province 
of Bengal, made his Will on the 26th of November, 
1832, and soon afterwards died, leaving his mother, 
Ranee Shoosharmohee Dossee \ his wife, Ranee Hurro- 
soondeyy Dossee\ an only son, Rajah Kistonautk Roy, 
and a daughter. Gobindsoondery Dossee, him sur- 
viving. 

On the 28lh of September, 1839, Ranee Hurro- 
soondery and Ranee Shoosharmohee filed a bill in 
the Supreme Court at Calcutta against Rajah Kisto- 
naiith Roy and James Charles Colebrook Sutherland 

(who with Nathaniel Alexander 

setting forth the Will, and praying that the trusts 
thereof might be carried into effect under the decree 
of tiiat Court. A cross bill was subsequently filed by 
Rajah Kistonauth Roy against Ranee Hurrosoondery, 
Ranee Shooshar?nohee Dossee, James Charles Colebrook 
Sutherland and Nathariiel Alexander. 

On the 29th of June, 1843, the Supreme Court 
directed that out of the money then in Court, to the 
credit of these causes, a sum of Rs. 6,86,700, should 
be invested and transferred to a separate account : 
and that out of the interest thereof Rs. 800 per month 
should be paid to Ranee Shoosharmohee Dossee, and 
Rs. 1,400 per month to Ranee Hurrosoondery Dossee 
during the term of their respective lives, which was 
done accordingly. Subject to these charges the fund 
so set apart belonged to and was part of the estate 
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of Rajah Kistonauth Roy as the only son and general 
legatee and devisee of the Testator. 

On the 31st of October y 1844, Rajah Kistonauth Roy 
whose family estates were situate at Berhhampore in 
Bengaly out of the jurisdiction of the Supreme Court, 
but who had a residence at CalcuttUy committed 
suicide at Calcutta. He was a Hindoo by birth and 
religion, and died childless, leaving the Respondent, 
his widow, his heiress and representative according to 
Hindoo law, him surviving. 

An inquest was held by the Coroner for the town 
of Calctitta, and an inquisition was returned by the 
jury, finding that the deceased d^edfelo de se \ and 
that he had at the time of his death, goods and 
chattels within the town of Calcutta to the value, 
including the fund in the Supreme Court, of 
Rs. 9,87,063. 3a. 5p., and without the'town of CalcuttUy 
to the value of Co. Rs. 2,89,500. 

On the day on which he committed suicide, the 
deceased signed a paper-writing purporting to be 
his Will, whereby, after leaving various legacies, he 
directed that in the event, which happened, of no 
son being born to him, the greater part of his 
Zemindary and landed property should go to the 
foundation of a school or college, which he solicited 

the British Government of India to establish from the 
proceeds of it. 

Shortly after Rajah Kistonauth Roy^s death litigation 
arose concerning this Will. The Respondent alleged 
that the Will had been executed by Rajah Kistonauth 
Roy while of unsound mind ; and its invalidity was 
declared in a suit in the Supreme Court, to which 
the British Government in India was a party. The 
Government thereupon gave up to the Respondent 
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all the real and personal property of I?aja/i Kistonauth 
Roy si tuate out of Calcutta, which was at that 
time in its possession, or under its control, and per- 
muted the Respondent to receive from the Registrar 
of the Supreme Court, with whom the same had been 
deposited, pending the result of the suit, all the 
personal property of Rajah Kistonauth Roy situate in 
Calcutta, with the exception of the money standing 
to the credit of the causes, to the possession of which 

the Rajah, or his representative, was at that time 
ontitled. 

, The Respondent was advised by Counsel to take 
proceedings to set aside the verdict of felo de se^ 
as being against the weight of evidence, as well as on 
the ground of misdirection by the Coroner in his 
charge to the jury, but no proceedings were taken for 
that purpose, in consequence of the Government of 
/}uitay or their legal advisers, stating to her legal 
advisers that they would not prefer any claim under 
such verdict of feio de se. 

In the absence of any claim to forfeiture by the 
Government of Indta^ and In accordance with such 
waiver, the whole of the real estate, and such of the 
personal estate of the deceased as was not in Court, 
was absolutely given up to the present Respon- 
dent. 


Ranee Skoosharmohee Dossee died on the 14th of 
February, 1848, and shortly after, the Respondent, 
as the representative of Rajah Kistonauth Roy, made 
claim to so much of the fund in Court as was 
not required to meet the sum of Rs. 1,400 per 
month charged thereon in favour of Ranee Hur- 
rosoondery\ but the Court refused to make any 
order on such claim, and directed that the same 
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- should stand over pending an application to Her *863. 
Majesty, on the ground that there had been neither ~Tihe^ 
a grant by the Crown, nor any formal intimation on 
which the Court could act, that the Crown had in- -p- 

tended to surrender, or to abstain from urging its Surnomoye 
right in respect to Rajah Kistonauth Roy^s estate. Dossee. 

The Respondent accordingly caused notice of her 
claim to be served on Her Majesty’s Attorney- 
General, and on the Solicitor of Her Majesty’s Trea- 
sury in and also in 1849, to avoid litigation, 

presented a memorial to Her Majesty praying that 
Her Majesty would be graciously pleased either to 
abandon her claim, or to grant the same to the Re- 
spondent as Rajah ICistonauth Roy's widow. 

In addition to these notices and memorial, the pro- 
ceedings on the Coroner's inquest and the finding there- 
upon were, immediately after they had taken place, 
communicated to the Solicitors of Her Majesty’s 
Treasury, in London^ for instructions, in case Her 
Majesty should thereupon be advised to prefer any 
claim to the property of Rajah Kistonauth Roy ; but no 
claim was made by the Crown. And, in August, i860, 
a letter was sent by the Secretary of State for India to 
the Governor-General in Council, stating that the 
Commissioners of Her Majesty’s Treasury waived all 
claim to the property of the late Rajah Kistonauth 
Roy so far as the interests of the Crown were con- 
cerned, and left it to the disposal of the Indian Go- 
vernment. 

On the i6th of January, 1861, the Advocate- 
General presented a petition to the Supreme Court, 
claiming that the fund set apart by the Court, subject 
to the aforesaid charges, belonged to and was part of 
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the estate oi Rajah Kistonauth Roy^ as only son and 
general legatee and devisee of the Testator, Rajah Hur~ 
rynauth Roy ; and that on the felonious suicide of Rajah 
Kistonauth Roy the right, title, and interest in and to 
the fund (subject as aforesaid) became forfeited to and 
was vested in Her Majesty, Her heirs and successors ; 
and the petition prayed, that after retaining so much 
oi the lund as might be required to meet the still sub- 
sisting charge of Rs. 1,400, per month, and after paying 
the costs of that application, the remainder of the 
tund might be transferred to the Secretary of State 
ior India in Council, for and on behalf of Her Majesty, 
lor the purposes of the Government of India, 

rnis petition was heard by the Supreme Court on 
the 19th ot Aprils 1861, when judgment was delivered , 
by the Chief Justice, Sir Barnes Peacock. After 
setting forth the facts above detailed, and stating 
tlie origin of the claim and the waiver by Her Majesty’s 
Government in England of any claim on account 
of the alleged forfeiture of the estate of the late Rajah 
liistonauth Roy^ the learned judge proceeded; — 

“ Rajah Kistonauth Roy left a yj\Ao\s ^ Ranee Surnomoye 
Dossee^ his mother, Ranee H urrosoondery Dossee^ and 
two nephews, Opender Chunder Nundy and 'Juggender 
ChunUer Nundy^ the sons of his sister, Gobindsoondery, 
I'liese parties have appeared by their respective Coun- 
sel. Ranee Surnomoye Dossee^ the widow, does not 
oppose the claim ; but it has been contended on behalf 
of the mother and nephews, that the Crown is not 
entitled to any portion of the fund, and that ac- 
cording to the law in force in Calcutta it was not 
forfeited. In addition to that, which was the main 
argument, it was urged on behalf of the mother of 
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Rajah Kistonauth Roy, that -he was never entitled to 
any part of the fund in Court, and that consequently, 
even admitting, for the sake of argument, that the law 
of forfeiture prevailed in Calcutta, no part of the 
fund passed to the Crown. The case of Mussumat 
Golab Koonwur v. The Collector of Benares (4 Moore's 
Ind. App. Cases, p. 246) was cited to show that the for- 
feiture, even if it existed, could not affect the rights 
of the mother and widow of Rajah Hurrynauth Roy 
to maintenance. We entirely concur in that view ; 
but we are of opinion that the mother and widow, 
although entitled to maintenance, were not entitled 
to the money brought into Court to secure it. It is 
sufficient for us to state shortly, that in our judg- 
ment, Rajah Kistonauth Roy, at the time of his 
death, was entitled to the fund, subject to its re- 
maining in Court as a security for the maintenance 
of the mother and widow of Rajah Hurrynauth Roy 
until their respective deaths. . I'he interest was one 
which, according to the law of forfeiture, if in force 
in Calcutta to its full extent, would pass to the 
Crown upon a valid finding of felo de se. A pre- 
liminary objection was taken, namely, that this claim 
could not be made by petition without reviving the 
suits in which the money was ordered to be brought 
into Court, those suits having abated by the death of 
Rajah Kistonauth Roy. But we are clearly of opinion 
that that objection cannot prevail. The case referred 
to by Mr. Justice fac/ison, In re fervoise (i2 Beav.209), 
is a decisive authority, if any authority were necessary 
to that effect. The main question, therefore, to be 
decided in this case is, whether or not the goods and 
chattels of a Hindoo are forfeited to the Crown upon 
its appearing by a Coroner's inquisition that he 
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committed /eh de se within the local limits of the 
jurisdiction of the Supreme Court at Calcutta. That 
must depend upon whether the English law by which 
the goods and chattels of a felo de se are forfeited to 
the Crown, has ever been introduced into Calcutta, 
and if so, whether it applies to Hindoos and Maho- 
medans, as well as to European British subjects. It 
is a well recognized doctrine, and one which has been 
acted upon by this Court for more than half a cen- 
tury, that, speaking generally, the first introduction 
of English law into Calcutta, was effected by the 
Charter of George the First, by which, in the year 
1726, the Mayor’s Court was established. It is un- 
necessary to cite authorities in support of that posi- 
tion ; indeed, it was admitted by the learned Ad- 
vocate-General in his argument in this case. The 
question is, whether the law by which the goods and 
chattels of a felo de se are forfeited to the Crown, 
was introduced by that Charter, or at any other 
time. It is unnecessary to go back to a period ante- 
cedent to the Charter, for even if it could be held 
that British subjects carried with them to India any 
part of the laws of England — and probably they did, 
from necessity, carry with them some of their own 
laws, such as those relating to marriage — it is clear 
that they did not carry with them any law which 
could entitle the Crown, prior to the acquisition of 
sovereignty, to the goods and chattels of a native 
felo de se, if such a term could be used prior to 
the introduction of the English law of Felony. We 
will, therefore, consider, first, whether such a law was 
introduced by the Charter; secondly, whether it was 
introduced subsequently by any law expressly extend- 
ing to Calcutta; diud thirdly, whether it was intro- 
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duced when becan,e part of the dominions 

o the Crow-n, as a necessary incident of sovereignty. 
It IS clear, from the judgment of Lord Brovgham in the 
case of The Mayor of Lyons v. The East India Com- 
pany (. Moore’s Ind. App. Cases, p. 272), that in the 
year 1726, and for many years afterwards, Calcutta 
was merely a Factory, established for the purposes of 
trade, by British subjects in a Foreign territory. It 
was not at that time part of the dominions of the 
Crown, although the Crown exercised jurisdiction 
over It as a Factory, in the same manner as the Go- 
vernment of England and other European Govern- 
ments have done in many similar cases. It is laid 
down by Lord Brougham, in the most explicit 
rnanner, that for a long period of time after the 
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half consent, given in an equivocal answer of the 
Nabob. Encouraged by the protection which they 
were thus enabled to afford the natives, many of 
them built houses, as well as the English subjects; 
and when the Nabob, on this account, was about to 
send a Kazi, or Judge, to administer justice to those 
natives, the Company's servants bribed him to abstain 
from this proceeding. Some years afterwards the 
Company obtained a grant of more land and villages 
from the Emperer, with renewed permission to fortify 
their Factories. During all this period tribute was 
paid to the Emperor, or his officer, the Nabob', first, 
for leave to trade, afterwards as Zemindars, under the 
Emperor; and in 1757. the year memorable for 

the battle of Plossey, the treaty with Jaffier Ally, 
indemnifying them for their losses, ceding the French 
possessions, and securing their rights, and binding 
them to pay their revenues like other ‘^Zemindars.” 
Eight years later they likewise received from the 
native government a grant of the Dewanny or re- 
ceivership of Bengal, Behar, and Orissa ; and of their 
subsequent progress in power it is unnecessary to 
speak ; enough has been said to show, that the 
settlement of the Company in Bengal was effected 
by leave of a regularl}" established government in 
possession of the country, invested with the rights of 
sovereignty, and exercising its powers ; that by per- 
mission of that Government, Calcutta was founded 
and the Factory fortified, in a district purchased from 
the owners of the soil by permission of that Govern- 
ment, and held under it by the Company as subjects 
owing obedience, as tenants rendering rent, and even 
as officers exercising, by delegation, a part of its 
administrative authority. At what precise time, and 
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by what steps, they exchanged the character of sub- 
jects for that of sovereign, or rather, acquired by 
themselves, or with the help of the -Crown, and for 
the Crown, the right of sovereignty, cannot be ascer- 
tained. The sovereignty has long since been vested in 
the Crown, and though it was at first recogni2ed in 
terms by the Legislature in 1813 ; the Statute, 53rd 
Geo. III. c. 155, s. 95, is declaratory and refers to 
the sovereignty as “ undoubted," and as residing in 
the Crown ; but it is equally certain, that for a long 
period of time after the first acquisition, no such 
rights were claimed, nor any acts of sovereignty 
exercised ; and that during all that time no English 
authority existed there, which could affect the land or 
bind any but English subjects. The Company and 
its servants were then in the situation of the Smyrna 
or the Lisbon Factories at the present time.’ Such 
being the case, we will now examine the Charter of 
George I., in order to ascertain whether the law of 
forfeiture in the case of a felo de se was introduced 
by it. In the first place it recites ‘that the United 
Company of Merchants trading in the East Indies 
have, by a strict and equal distribution of justice 
within the towns. Factories, Forts, and places be- 
longing to the said Company, in the East Indies, 
and other parts beyond the Cape of Good Hope to 
the Straits of Magellan^ very much encouraged, not 
only Our own subjects, but likewise the subjects of 
other Princes, and the Natives of the adjacent 
countries, to resort to, and settle in the said towns, 
forts, factories, and places for the better and more 
convenient carrying on of trade, by which means, 
some of the said towns, factories, and places, are be- 
come very populous, and specially the town or place, 
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anciently called Chinapatnam, now called MadraspaU 
nam,z.\\A Fort St. George, on the coast of Coroman- 
del, and also the towns, factories, or places called 
Bombay, on the Island of Boinbay, and Fort William, 
in Bengal, in the said East Indies and parts aforesaid ; 
* * * and that there is a great want, in all the said 
places, of a proper and competent power and autho- 
rity for the more speedy and effectual administering 
of justice in civil causes, and for the trying and 
punishing of capital and other criminal offences and 
misdemeanors, committed within the places and dis- 
tricts aforesaid, and in other the said Company's 
settlements.’ Section i, incorporates the Mayor and 
Aldermen of Madras. By section 7, a Sheriff is ap- 
pointed. By section 9, a Mayor's Court is ap- 
pointed. Section 14, constitutes the Governor, and 
five senior Members of the Council, Justices of the 
Peace, and a Court of Oyer and Terminer. Sec- 
tions 16 to 22 incorporate the Mayor and Aldermen 
of Bombay, and give them similar powers. By sec- 
tions 24 to 30, the same provisions are extended to 
the Presidency of Fort William in Bengal. A Charter 
or Statute, by which Courts of Justice are con- 
-stituted, does not necessarily determine the law which 
they are to administer, but in construing the Charter 
of George I., there can be no doubt that it was in- 
tended that the English law should be administered 
as nearly as the circumstances of the place, and of 
the inhabitants, should admit. The words, give 

judgment according to justice and right, in suits and 
pleas between party and party, could have no other 
reasonable meaning than justice and right, according 
to the laws of England, so far as they regulated 
private rights between party and party. Such 
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general words could not possibly refer to any law, 
such as the Mortmain Act, or the Alien laws, which 
had reference merely to some views of public policy, 
supposed to be applicable to England, even though 
private rights might be affected by them. Still less 
could they be supposed to refer to the rights or re- 
venues of the Crown, depending upon prerogative, 
and which were wholly inapplicable to a territory 
to which the sovereignty did not extend. Then, 
was the law of forfeiture of the goods and chattels 
of a felo de se introduced by those clauses of the 
Charter by which the Courts of Oyer and Ter- 
miner were established? The only words under 
which it could be included are those which authorize 
the Justices of the Peace or Commissioners of Oyer 
to proceed to the arraignment, trial, conviction, and 
punishment of persons accused of crimes and offences. 
It is unnecessary to decide, whether these words im- 
pliedly introduced the law of forfeiture in the case of 
attainder or conviction of Felony (forfeiture being no 
part of the sentence or punishment), or whether they 
introduced the whole law of forfeiture for crimes, 
including the prerogative right of a year and a day,' 
and waste in lands of inheritance of a person at- 
tainted, or only some and what part of the law ; 
whether the law, if introduced, extended to Natives, or 
to British subjects only, and if to Natives, whether 
their lands were to be considered as lands of inherit- 
ance or merely as chattels; or, finally, whether, if 
that branch of the prerogative which related to for- 
feiture was introduced, the somewhat similar right of 
the Crown to deodands was in like manner extended 
in the case of Natives. These and other nice points 
of law will have to be determined should the question 
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ever arise. At present we express no opinion con- 
cerning them, nor as to the rights of the Crown in 
cases of crimes made felonies by Statutes passed since 
the sovereignty was acquired in India. At present 
we have merely to consider the question, so far as it 
relates to the goods and chattels of a- Native who- 
wilfully and intentionally destroys himself, and who 
cannot in strictness be called a felo de se; and we 
now proceed to deal with that question, and with that 
question alone. It has been decided that the goods 
and chattels of felons of themselves are a different 
liberty, from the goods and chattels of felons, and 
that by the grant of one the other does not pass. The 
King V. Sutton (i Saunders^ 274 a). They are dif- 
ferent in their nature, the former depending upon an 
inquisition of office taken, as it necessarily must be, 
after the death of the felo de se, the other resulting 
from an attainder on conviction of the felon after 
arraignment and trial in his presence. Now, the 
Charter of George the First clearly contemplated a 
trial. The recital is, that there is a great want of 
proper and competent power and authority for the 
more speedy and elfectual administering of justice in 
civil causes, and for the trying and punishing of 
capital and other criminal offences and misdemeanors. 
It did not, and could not, recite that there was any 
want of the means of enforcing the Crown's prero- 
gative right to the goods and chattels of felons of 
themselves, for the Crown had no prerogative rights 
in Calcutta. The Charter clearly contemplates the 
trial and punishment of persons accused of crimes, 
and not the creation of a right for the Crown, or the 
extension of any of its ordinary sources of revenue 
to a place in which the rights of sovereignty did not 
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exist. Further, the grant of the right to. hold Courts 
of Oyer and Terminer was made to the East India 
Company, and upon their petition and for their 
beneht, and not at the instance of the Crown. No 
Coroner was appointed, no provision was made for an 
inquest of office, and no Officer appointed to secure 
forfeiture. It was contended in agrument, that as the 
Justices of the Peace, and Commissioners of Oyer 
and Terminer, had jurisdiction to try persons accused 
of murder, so they might hold an inquest of office 
and inquire by what means a man came to his death, 
in the same manner as Justices could in England 
when a body was thrown into the sea or could not be 
found, and the 3 Inst. p. 54, was cited as an autho- 
rity. The same rule is laid down in i Haley P.C. 413, 
for it is said to be within the extent of their commis- 
sion. But the commission of Oyer and Terminer in 
England is, to inquire of all murders, felonies, man- 
slaughters, killings, &c., by whomsoever and by 
whom, to whom, when, how, and in what manner, 
and also to hear and determine, &c. Whereas the 
power given by the Charter is to proceed by indict- 
ment or by such other ways, and in the same or the 
like manner as is used in England, as near as the 
condition and circumstances of the place w'ill admit 
of; also to proceed to the arraignment, trial, convic- 
tion, and punishment of persons accused of any 
crimes or offences, in the same manner and as near 
as the condition and circumstances of the place will 
admit of, as Justices of the Peace or Commissioners 
of Oyer and Terminer in England by virtue of their 
commissions. We doubt whether these words or 
the words immediately following — ^shall and may 
respectively do all other acts that Justices of the 
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Peace and Commissioners of Oyer and Terminer 
usual and legally do — authorized the Governor 
and Council to hold inquests of office. But whether 
they did so or not, we feel confident, that they were 
never intended to give to a finding oi felo de se upon 
such inquisition, the effect of vesting the goods 
and chattels of the offender in the Crown, to be 
carried to England^ as part of the ordinary re- 
venues of the Crown. If such had been the in- 
tention some provision would have been made for 
allowing the relatives of the deceased to traverse 

the inquisition, if not true, . or to quash it if bad 

% 

in law. Neither of these powers was given, nor 
was there any Court in existence which had power 
to try such traverse or to quash the inquisition. It 
could not be intended that the Mayor’s Court 
should quash the inquisition of the Court of Oyer 
and Terminer, or try a traverse of the finding; 
for, independently of the fact, that the Mayor and 
Aldermen before whom the Mayor’s Court was held 
were inferior to the President and Council who com- 
posed the Court of Oyer and Terminer (an appeal 
lying from the Mayor's Court to , the President and 
Council), the Mayor's Court was authorized to try 
any civil suits, actions, and pleas between party and 
party. No Officer was appointed to appear for the 
Crown, and no case was intended to be tried before 
them in which they could not award execution for 
costs, either against the goods of the person of the 
Plaintiff or Defendant, as the case might be : a process 
which could not have been used in the case of the 
Crown ; nor could it be intended to give jurisdiction 
to the Court of Oyer and Terminer to quash the in- 
quisition taken before themselves, or to try a traverse 
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of the finding upon their own inquisition. Such a 
power was not one which could be exercised by a 
ourt of Oyer and Terminer in England. We are 
therefore, of opinion, that the Charter of George \. 

id not intend to render the goods and chattels of a 
felo de se liable to be forfeited to the Crown, even in 
le case of a British subject. But. even if it did so, 
It IS wholly improbable that such a law should have 
been intended to apply to Mahomedans and Hindoos. 

even .f Crown had the power at that time to 

Lord Brougham. At that time there was no law in 

R V Tb forfeited by suicide. - 

and d d suicide was not an offence, 

and did not cause any forfeiture of property. Even 

request justified, if committed at the 

quest of the person killed. Nor should it be for- 

by the rdr'^’ Sidfee, though not enjoined 

to be a 

votaries oV'T ’ "'T 'Suorant and deluded 

votaries of j^uggernaulh were under the belief that 

.... .H. Co.™' t: 

troduce into a Factory in a Foreign territory the pre- 

applicable noT^only^’to'' 'ffs 'o°vn‘"’''''b- 

o, . :r kI: 

wo^ld 7.V. b“e!l b“,o„“ p”" ‘'’"“T'’ " 

o'^d s. -'f 

the question is h^< Jf 

tu • ^ ^ ^ver been introduced at tiw 

other period r» We find ' 

^ v'Ve tind nothing to lead us to the 
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conclusion that it has been, nor indeed, has there been 
any such contention on the part of the Crown. It 
has not been urged, nor could it in our opinion have 
been urged with success, that the law w'as introduced 
by the 33rd Geo. III., c. 52, s. 157. By that section, 
the Governor-General in Council at Fort Wtlliamy 
was authorized and empowered to appoint as many 
Coroners as he should think fit for the purpose of 
taking inquests upon the bodies of persons coming, or 
supposed to have come, to an untimely end ; and 
sucli Coroners are vested with the like powers and 
jurisdictions as by law may be executed by Coroners 
in England . But there is nothing in that Act to 
show, that it was intended to introduce any law of 
forfeiture if it did not previously exist. If a law had 
existed by which the goods and chattels of a felo de 
sc were forfeited to the Crown, the appointment of 
Coroners might have provided means for putting the 
law into force, even though it might previously have 
lain dormant for want of the necessary machinery. 
The appointment of a Coroner could not alter the 
law, though it might have provided a means for en- 
forcing a law. The appointment of a Coroner could 
no more render a person in Calcutta liable to for- 
feiture of his property for felo de se^ than it could make 
the act of wilful and intentional self-destruction in the 
Mofussil a Felony, in order that forfeiture might be 
the consequence ; and it must not be forgotten that 
the power of appointing Coroners was not limited to 
the Presidency towns, it extended to the whole of the 
Presidencies, and consequently if it introduced the 
law of forfeiture in the case of a felo de se, it did so 
not only in the Presidency towns, but also in the 
Mofussil, where Felony was not known as a crime, 
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and where the Mahomedan criminal law prevailed, by 
which, as before shown, self-destruction was not a 
crime. Our attention has been called to the case of 
The Collector of Masulipatam v. Cavaly Vancata 
Narainapah (8 Moore's Ind. App. Cases, 500). In 
that case it was held, that the general right of the 
Crown to succeed to immoveable property on failure 
of heirs was not excluded in the case of a Brahmin. 
The law of escheat was not disputed ; the question 
raised was, whether the Crown could succeed to the 
property of a Brahmin on failure of heirs. In the 
present case the general right of the British Crown 
to succeed to all property, whether moveable or 
immoveable, upon a total failure of heirs is not 
disputed. That right attached immediately upon 
the acquisition of the sovereignty by the Crown as 
a necessary incident thereto, not only in those 
places such as the Presidency towns, in which the 
laws of England had been partially introduced, but 
in every other part of India over which the 
Sovereignty had been acquired. The right of the 
Crown exists, as well in the case of Mahomedans 
and Hindoos, as in the case of British subjects. 
Here there is no failure of heirs, but a claim on the 
part of the Crown by title paramount, upon the 
ground that the property was vested in the Crown by 
forfeiture before it came to the heirs. If the property 
of a Mahomedan, or a Hindoo, were claimed by the 
Crown upon the ground of a failure of heirs, the 
question of failure, or no failure of heirs, would not 
depend upon English law. but upon the Mahome- 
dan or Hindoo law of inheritance, as the case might 
be. So here the question depends upon the law 
applicable to the offence. If the English law was 
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introduced as to felo de se, and the property was 
liable to forfeiture upon the finding of a Coroner's 
inquisition, the forfeiture would, no doubt, vest in 
the Crown by virtue of its prerogative. All we have 
to show here is, that the prerogative of the Crown did 
not of itself make self-murder a Felony, or subject the 
offender to the forfeiture of his goods and chattels. If 
the prerogative of the Crown rendered self-murder a 
helony in Calcutta^ and necessarily introduced the law 
of forfeiture as an incident, it must have had the 
same effect in every part of the British dominions in 
India over which the right of Sovereignty was ac- 
quired. It is not a necessary incident of Sovereignty 
that every offence for which property is forfeited in 
Engiand should be a Felony, and cause a similar 
forfeiture in every part of the dominions of the 
Crown, otherwise it must follow that the right of 
Sovereignty introduced the law of a year and a day, 
and waste, in the case of attainder, in the Mofussil, 
and also the right to deodands. We hold that the law 
of forfeiture in the case of feio de se, has never been 
introduced into Calcutta, and consequently that the 
estate of Rajah Kistonauth Roy was not forfeited to 
the Crown. This petition, therefore, must be dis- 
missed. There will be no order as to the costs, for 
it is a petition presented on behalf of the Crown, and 
we doubt if there is any jurisdiction in this Court to 
order costs to be paid by the Crown.” 


'I he present appeal was from this decision. 


Mr. Forsyth, Q. C., and Mr. W,H. Melviil, for 
the Appellant. 

The question in this case is, the right of 
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Crown to the goods of a folo de se, a Hindoo inhabit- 
ant of CalcuttUy and a subject of Her Majesty. 
There is no dispute regarding the commission of the 
crime within the town of Calcutta, or that the inqui- 
sition and finding by a jury before the Coroner of 
Calcutta, appointed by Statute, 33rd Geo. III. c. 52, 
157, was not strictly regular. By the Charter of 
1774, sec. 4, which established the Mayor’s Court of 
Oyer and Terminer and Criminal Jurisdiction, the 
office of Coroner was first introduced into India, the 
Judges of that Court being appointed Coroners. In 
this case the finding was officially communicated by 
the Coroner to the Government and the Accountant- 
General and Master of the Supreme Court at Cah 
cutta, who had custody of part of the assets of the de- 
ceased, as well as notice given to the Collectors of the 
several Zillahs in which his property was situate, of 
the forfeiture of the goods and chattels to Her 
Majesty, and that meets in anticipation any question of 
delay, or waiver, in making or in enforcing our claim. 
[Cord Kingsdown : The claim arose twenty years ago. 
The parties might then have traversed the inquisition.] 
—The waiver relied on now', is merely an intimation 
of the Officers of the Crown here, that they did not 
claim on behalf of Her Majesty; leaving it, there- 
fore, for the Government in India to make the claim, 
and assert its right. 

Now, Hrst, the law prescribing the forfeiture of 
goods and chattels of a felo Uc se. is part of the 
Common law of England, and under the Charter 
of the I3lh Geo. I., the Supreme Court at Calcutta 
is bound to administer the Common law of England. 
as It was in the year 1726, unless such law has been 
subsequently altered by Statutes extending lo fndia, 
or by Act of the Legislature of India ; and our con- 
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tention is, that no Imperial Statute, or Legislative 
Act, has altered the Common law in this respect. 
The history of the establishment of the British rule 
in India is elaborately treated oi hy Brougham^ 
in the case of The Mayor of Lyons v. The East India 
Company {a), and the rule as to the introduction of 
English law in Calcutta is furnished by the finding of 
the Master, and the decision of Lord Lyndhurst 
in the case of Freeman v. Fairlie (^), in which it was 
held, that a Will to pass lands in Calcutta must be 
attested by three witnesses. The introduction of the 
Englisli law, as applicable to the Natives of Tndza, 
must be referred to the establishment of the Mayor’s 
Court by the Charter of 1726, though that Court has 
been subsequently superseded by the establishment 
of the Supreme Court at Calcutta^ by the Charter of 
1774, when the English laws were introduced to their 
full extent, and with all their consequences, Auber's 
Analysis of the Const, of the East India Comp. p. 234. 
— [Lord Kingsdoitn : When was the English law bind- 
ing on the people in Calcutta 1 ~\ — It existed in 1726. — 
[Lord Kingsdown : It certainly could not be binding 
when Calcutta was a mere Factory for the purpose of 
trade. Neither could the Criminal law, in all its 
branches, now be applicable to Hindoo natives. 
Take the case of Bigamy for instance.] — The English 
Criminal law, we apprehend, must be taken as generally 
introduced in India by the Charter of 1726. — [Sir 
James Colvile: The Mahomedan Criminal law was 
retained by Reg. IX., of 1793, secs. 47, 50, 74, and 75. 
It was only in 1832, by Reg. VI. of that year, sec. 5, 
that persons not professing the Mahomedan faith 
could claim the exemption from being tried under 


(a) i Moore's Ind. App. Cases, 175, 272-3. (^) /^. 309» 35 ^* 
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that law.] — By the Statutes, 13th Geo. III., c. 63, 
sec. 14, and the 26th Geo. III., c. 57, sec. 29, the 
English law was applied to Natives as well as British 
subjects. Statute, 9th Geo. c. 74, embodied 

all the Criminal law of England in India. Suttee 
was a crime, but was tolerated, in compliance with the 
reservation of the 37th Geo. III., c. 142, sec. 12, which 
respects religious usages, but Suttee was abolished 
by Regulation XVII. of 1829. So with respect 
to the crime of infanticide ; these were, however, 
exceptional cases coming within the special usages 
reserved to the Hindoos. Fheii, the material question 
to be considered is, whether by the Charters and Sta- 
tutes, the English Criminal law is not to be taken as 
imported into Calcutta^ and in force there at the time 
the Rajah committed suicide. He was beyond all 
question a British subject, and as such was amenable 
to the law that had been introduced into India by the 
Charters and Acts of Parliament. The best exposition 
of the rule as to the governing law, is to be found in 
the dictum and decision of Lord Mansfield, in the well- 
known case of Campbell v. Mall (^z), where he says, 
“ That the law and legislative government of every 
dominion, equally affects all persons and all propertv 
within the limits thereof ; and is the rule of decision 
for all questions which arise there. Whoever pur- 
chases, lives, or sues there, puts himself under the law 
of the place. An Englishman in Irela^id, Minorca, the 
Isle ofi Man, or the Plantations, has no privileges dis- 
tinct from the natives." It follows, therefore, that 
in no case have the Natives of a Colony or Settlement 
privileges distinct from the settlers, unless such rights 
have been specially reserved to them. Lord Stowell, 
in Ruding v. Smith {b), quotes Lord Ma nsfiel d^ s 

(a) I Cowp. 208. ( 3 ) 2 Hagg, Cons. Rep. 383. 
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tion with approbation, and says, “ Hubert too, speaking 
upon general principles, had before promulgated the 
same doctrine ; — “ Pro subject ’ll itnperio habendi sunt 
omnes, qui intra terminos ejusdem reperiuntur, s’lve in 
perpetuum, sive ad tempus ibi commorantur.” De Con~ 
Jiict. Leg. lib. I. t, 3, § 2. The question of the extent 
of the introduction of the English law in Grenada, 
in the West Indies, was also considered by Sir William 
Grant in The Attorney-General v. Steward (a), and 
to Gibraltar, by this Tribunal, in Jephson v. Riera {b). 
Wherever, therefore, the English law has been intro- 
duced, including of course the Criminal law, self- 
murder is a felonious crime. It is viewed by the 
English law as the highes^t crime, Stephens, Comms. 
Vol. IV. p. 108. — [Lord Kingsdown : Do you contend 
that the law of forfeiture was introduced by the Charter 
of 1726?] — It may not be introduced by Charter, or 
Statute, in express words, but the appointment of a 
Coroner assumes the introduction of the English law 
of felo de se, and that there is judicial machinery for 
executing it. No reason appears why the law of 
forfeiture should not apply to Natives as well as 
Europeans. — [Sir Lawrence Peel ; Does not your 
argument go too far ? It would introduce the law 
of primogeniture and dower among Natives.] — If 
suicide is a crime, of course to assist a suicide is 
also a crime. Now, the Indian Penal Code of 
i860, applies to the whole Territories vested in the 
Crown by Statute, 21st & 22nd Vicl. c. 106. This 
Code assumes, but nowhere specifies or defines, that 
suicide is a crime. The 53rd section enumerates a 
list of punishments for offences under the Code, and 
expressly mentions in sec. 62, forfeiture of property 


(a) 2 Mer» 160. 


(^) 3 Knapp's P. C. Cases, lju. 
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for offences ; and by sec. 302 it is enacted, that who- 
ever commits murder shall be punished with death 
or transportation for life, and shall be liable to fine.’ 
Section 306 says, if any person commits suicide 
or whoever abets the commission of such suicide,’ 
sha be punished with imprisonment for a term, and 
shall also be liable to fine ; and section 309 provides, 
that whoever attempts to commit suicide shall be 
punished with imprisonment, for a term not exceed- 
mg one year, and shall also be liable to a line. Now 
It would be illogical to suppose that suicide is not a 
crime ; the Code assumes that it is, and the Code 
applies to Hindoos and Mahomedans, as well as to 
Europeans.-[ Lord I<ings,o.o„ : You cannot punish 
the individual who commits suicide. The Code 
only applies to those who attempt, or abet it.] 

The important question of the prerogative of the 
Crown was not, however, considered by the Court 
below, and we contend that the .same prerogative 

must attach m Calcutta as in the other British Colo- 

"2 ^ 27 V' '• P- ^ 3 - Now, the 

right forfeiture of goods and chattels is part of the 

Comms. Vol. 11. a. 495 (5th Edit.), enumerates the 
prerogatives, and among them mentions forfeiture; 
for offences. So treasure trove, as by the ancient law 
oi India, Inst, of Menu, ch. Vlll. secs -xi 5X I 
Royal fish, are most ancient prerogatives’ oi the 

Crown. In WP.Abr. tit. '■ Forfeiture ” B, it is laid 
down that If a man be /c/e r* he forfeits his good^ 

and chatte s («) ; and in the note to v. Iltlier 

^nglon (.). , is stated to accrue on inquisition Z: 

(«) See also M.,, r. John.son, . nou«. 545. (.) , Saunders. 363 
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[ Lord Kingsdown : The Common law, as stated in 
that case, distinguishes the forfeiture of lands and 
goods. The former is only upon attainder. Now, 
in India there is no distinction by Hindoo law be- 
tween real and personal estate], — Lord Brougham, in 
The Mayor of Lyons v. The East India Company [a), 
enumerates the prerogatives the Crown is entitled to 
in India. That case, however, does not apply to the 
question here raised. The law there determined as to 
aliens holding lands, is by Statute, and is not part 
of the Common law. No doubt the prerogative 
attaches in cases ol felo de se in Indta^ whether by a 
British subject, or native Hindoo, if committed within 


the jurisdiction of the Supreme Court. 

The Charter, 13th Cha. II., in 1661, upon the 
petition of the East India Company, granted the 
Governor, and East India Company, power to 
judge all persons living under them, and under 
that Charter the English law was administered in 
Calcutta. There was no Territorial sovereignty at 
that time, and, therefore, it did not extend to 

Natives, The Statute, 53rd Geo. III. c. 155, sec. 95, 
though it is the first statutable recognition of 
the sovereignty of the British Crown in the East 
Indies, was only declaratory of the existing law ; for 
the Charter, 9th & loth Will. III., expressly says, 
“The Sovereign right being always reserved over 
Forts, Factories, &c.'^ Such right, therefore, existed 
in 1698, and the Statute, 13th Geo. III. c. 63, shows 
clearly that the Crown and Parliament recognized 
the Sovereignty of the East India Company. In The 
East India Company v. Syed Ally {b), these rights 
were upheld ; and in the cases of The Secretary of 


(a) I 


Moore's Ind. App. Cases. 281. (*) 7 Moore's Ind, App.Cases, 555- 
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State for India v. Kamachee Boye [a), and The 
Collector of Masulipatam v. Cavaly Ve^icata Na- 
rainapah {b) the Government of India was held 

I 

entitled to take as an escheat a Raj, for want of male 
heirs. It has been determined that goods of a felon 
convicted in India are forfeited. That point arose in 
Bombay, The Advocate-General v. Richmond (r), and 
the right was not questioned ; the onl)^ point raised 
being, whether the Crown or the East India Company 
was entitled to the escheat of the felon's goods ; a point 
which does not arise here. In the matter of Govindo 
Lain {d), goods, the property of a felo de se, were 
ordered by the Court to be delivered over to the 
East India Company as grantee of the Crown ; and 
in Khanoo Raoot Ktilvekur v. Dhunhajee Kan (e), drift 
timber was held to belong to the Crown. No instance 
of forfeiture for Treason can be found. 
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Mr. Bovin, Q. C.. and Mr. Cave, for the Re- 
spondent. 

It lies on the Appellant to establish the proposition 
advanced by him — namely, that forfeiture of goods 
and chattels of a suicide is part of the law of India, 
applicable to Hindoos. The unanimous opinion of 
the Judges of the Supreme Court was, that the 
English law of forfeiture of the goods of a felo de se, 
did not apply to native Hindoos, unless it was spe- 
cifically introduced by Statute, or Local enactment. 
The Appellant has failed to produce a single case in 
which a forfeiture of goods has been enforced by the 
Government in India for suicide. Govindo Lola's 


(rt) 7 Moore’s Ind. .\pp. Cases, 476 ; and see The Rajah o\ 
(looTg V. T he East India Company, 29 Ileav 300. 

{ 6 ) 8 Moore’s Ind. .\pp. Cases, 500. (r) Perry's Oriental Cases, 566. 
(rf) I Strange’s Mad. Cases, 74. (f) 2 Borr. Bom. Rep. 273. 
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case (/?), when exannined, is no authority for such 
a proposition. It is simply the case of a Native 
who died without heirs, or next of kin, and the 
Court directed his property to be handed over to 
the Registrar, for the benefit of the East India Com- 
pany. Being hona vacantiay the Sovereign right 
accrued. The Bombay case, Khanoo Raoot Kulvekur 
V. Dhunhajee Ka7t (b) w'as a case of flotsam, and the 
right of the Crowm w'as recognized, which might be in 
virtue of the tenure under which Bombay is held — 
namely, as part of the Manor of East G^'eenwich. 
These are tlie only two cases that can be brought 
to support such a claim as this. Then, there being 
no direct authority for the position contended for, is 
there any principle, or analog}' of law, to support it ? 
f)ur contention is, that the English law' of F'elony by 
self-murder, and consequent forfeiture of goods and 
chattels, has never been- introduced, and cannot be 
applied, to Natives in any part of India. In Engla^id 
the ground of forfeiture is stated to be derelict; 
Hacon''s, Abr. tit. “Forfeiture,'* B. — {Lox6 Kingsdown ■. 
Was the forfeiture in Ens!^/a?td derelict, or w'as it not 
a punishment attached to feto de set ~\ — It may be 
punishment. A man takes his life aw-ay, and leaves 
goods and chattels : Bacon there \siys it down, that the 
King takes them as the maintainer of public justice. 
By the feudal law of tenure, if a man deprives the Lord 
of a vassal, the Lord was entitled to compensation. So 
if the Tenant dies a natural death, the Lord could 
seize the best beast, or armour, according to custom, 
lor a Heriot. By the Saxon law, land did not escheat 
for Felonv. Reeves's “ Hist, of the English Law/’ 
Vol. I. p. lo. So as to right of dow'er, Co. Lift. 4 \a\ 


(</) I Strange’s Mad. Cases |>. 74. {b) 2 Horr. Bum. Rep. 273, 
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Spelnien, “On Tenures,” p. 53; and Vor/ies " Law 
of Forfeiture for High Treason,” pp. 54, 56. It is 

doubtful whether forfeiture for /e/o de se existed in 
England before the introduction of the feudal system. 
It appears it did for Murder. In Sfiernhook, " Dc 

Jure Sueonum et Gothot um, ” lib. II. ch. 6, and lib. III. 
ch. 3, forfeiture is spoken of for high I'reason, but not 
for felo de se. He quotes the laws of Alfred^ ch. I\’. 

where it is thus laid down : — quis vitw Regis 

insidiatur per se^ vel per ultores merede conductos vcl 
servos suosy vitd privetur^ et omnibus quee possidet." 

Then it goes on, '' Si quis vitee Domini sui insidiatur 

hoc ipso vitam suam amittat^ et omnia quce possidet vel 
pro ratione osstimationis capitis Domini sui culpa 
eximatur." And the law of Canute, ch. LI\’. is 
similar : — “ Si quis Regi vel Domino insidiatur fuerit, 
vitam suam perdat, et omne quod liabet nisi ad tri/lex 
ordalium pergat." Forfeiture is purely a part of tin- 
feudal policy which has never been introduced into 
India, or is capable of being applied to Hindoo 
Natives under the British rule. The law and cus- 
toms of the Hindoos have always been respected and 
preserved to them. This was the provision of the 
Statute, 21st Geo. III. c. 70, sec. 17, and the assurance 
given to the Natives by Sir Elijah Impey, the first 
Chief Justice, when the Charter of 1774 was brought 
into force. “ Memoirs of Sir Elijah Impey, Fd. by his 
son,” Appx. 427, [8vo. Lond. 1846]. 

I here can be no doubt as a general proposition, 
that Englishmen settling in an uninhabited country 
carry with them as their birthright so much of the law 
of England as is applicable to, and requisite for, the 
state of the settlement, which will include, of course, 
so much of the Common law as is applicable to 
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their condition, as well as the Statute law, Chalmers' 
Opinions, V'ol. I. p. 195. But the case of the original 
Settlements in iho. East /ne/ies is quite different, as is 
shown in the history given in The Mayor of Lyons v. 
The East India Company. The first settlers were only 
traders permitted by the Government of the Nabob 
of Bengal to reside and have Factories within his 
dominions. It was not until many years afterwards 
that they acquired as a Company, first Territorial and 
then Sovereign rights by Charters and Treaties. It 
was long after the establishment of the Company 

ing like 

Sovereign rights. In the first instance, such of the 
Company’s servants within the Factories as chose to 
adopt the English laws were permitted by the Crown 
to do so. Indeed, all the authorities show, that the 
English law was never generally, but only partially, 
introduced in India. Thus it has been held by 
the Supreme Court at Calcutta that the laws against 
Popery did not extend to Indioy D'Conto v. Da 
Costa (a) ; and that the Statute making carnal know- 
ledge of a female under the age of ten years, a Felony, 
did not extend to India, Rex v. Chundichurn Bose (b) ; 
and by this Tribunal that the Mortmain law was 

not in force in India, The Mayor of Lyons v. The 

East India Company (c). It will only be necessary 
to trace the introduction of the English law into 
Calcutta, to show that this branch of the Criminal 

law was not in force in Calcutta at the time of the 


as a trading body, that they acquired anyth 


Morton's Dec. Cal. 356. (^) Morton^s Dec. Cal. 357. 

(<r) 1 Moore’s Ind. App. Cases, 176 ; and see on this point, Mil- 
ford V. Reynolds, 1 Phil), pp. 185, 192. Whicker v. Hume, 7 H.L. 
Cases, 124. .\ltorney-Gen- v. Steward, 2 Mer. 143. (Clark’s Col. 
Law, p. 7. 
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commission of this suicide. The third Charter of 
April 3rd, ibbi, gave power to the Governor and 
Council, where the East India Company had Fac- 
tories, or places of trade within the Bast IndieSy to 
judge all persons belonging to the Company, or- 
under their control, in all cases, Civil or Criminal, 
according to the laws of England. The Charter of 
1726, provided for the administration of justice in 
Civil and Criminal cases within the Factory of Fort 
Willianiy by creating the Mayor's Court, and for the 
punishment of persons accused of any crime, to be 
as near to the laws, of England as the condition and 
dircumstances of the place and inhabitants would 
citma of. The Charter of 1753, substantially re- 
pealed these two Charters, and gave to the East 
India Company, besides further jurisdiction, fines and 
amercements made by the Court. Then came the 
Statute, 13th Geo. III. c. 63, sec. 13, and the 
Charter of 1774* which established the Supreme 
Court at Calcutta, as a Court of Oyer and Terminer, 
within the Town of Calcutta and the Factory of 
Fort William, within jurisdiction over Murder, and 
other felonies and misdemeanors, had, done, or 
committed within the Town and Factories. The 
Statute, 2 1st Geo. 111 . c. 70, sec. 17, gave the 
Supreme Court jurisdiction to entertian suits and 
actions of the native inhabitants of Calcutta, pro- 
viding that the inheritance and succession to lands, 
&c., and contracts should be determined in the 
case of Mahomedans, by the Mahomedan law, and 
of Hindoos by the Hindoo law. And section iS 
of that Statute expressly enacted, that the civil 
and religious usages of the Natives were to be re- 
spected and acts done, according to the rule and 
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law of casie, were not to be adjudged as crimes, 
alLhougli the same may not be justifiable by the 
law of England. Section 19 also provided, that the 
process of the Supreme Court was to be accom- 

% 

modated to the religion and usages of the Natives. 
At this period Suttee^ as well as infanticide, prevailed 
in India, and were, therefore, sanctioned by the law 
and recognized by the Government as part of the re- 
ligious usages of the Natives. Then came the 33rd 
Geo. III. c. 52, sec. 157, which, for. the first time, 
appointed Coroners for the Presidencies in India, em- 
powering them to hold inquests in the same manner as 
Coroners in England. It is this Act that the other 
side now insist gives the right to the East India Com- 
pany to seize the goods and chattels of a felo de se. 
But besides that they have failed to prove that the 
appointment of sucli Officers as Coroners would give 
the Crown a prerogative not previously enjoyed, it 
is impossible to argue that such a forfeiture would 
accrue for an offence held not only not blameable by 
the Hindoo inhabitants of India, but in the case of 
widows, absolutely praiseworthy, and in accordance 
with the religion of the country. Felo de se was, in 
fact, at this time, no offence at all. The Statute, 9th 
Geo. IV. c. 74, after reciting that many wholesome 
alterations have been made in the Criminal law of 
England, and the administration thereof, and that 
It was expedient that some of the said alterations 


should be extended to the British Territories in the 
Bast Indies, enacts, by section 18, that when any 
person shall be arraigned upon an indictment or 
inquisition for 'Treason, or Felony, the jury empanelled 
to try such persons shall not be charged to inquire 
concerning the lands, tenements, or goods, nor 
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whether he fled for such Treason or Felony. But 
under this Statute, however, there must be a trial for 
Felony, not an inquisition, or inquiry, as before a 
Coroner. It is true that, by the i6th & 17th V/cL 
c. 95, sec. 27, all flnes and penalties incurred by the 
sentence or order of any Court of justice within the 
'I'erritories under the Government of the East India 
Company, and all forfeitures lor crimes, of any real 
and personal estate within those I'erritories, and 
all property devolving as dona vacantia^ for want of 
a rightful owner, shall belong to the East India 
Company, in trust for Her Majesty, for the service of 
the Government of India ; and that by the 21st & 
22nd Viet. c. 106, the 'I'erritories in the Hast Indies 
are absolutely vested in the Crown. None of these 
Statutes, however, introduced the English law of 
forfeiture of the goods and chattels of a felo de se, 
which is nowhere designated as a Felony in India, and 
is not even mentioned until the Penal Code of i860, 
which first designated such a crime in India. Sec. ^^06 
of the Code enacts, that if any jjerson commits 
suicide, whoever abets the commission of such 
suicide shall be punished with imprisonment for a 
term not to exceed ten years, and shall also be liable 
to fine ; and section 309 enacts, that whoever 

attempts to commit suicide shall be punished with 
simple imprisonment for a term of one year, and shall 
also be liable to fine ; thus making the aiding and 

abetting a feto de se a misdemeanour ; whereas such 
aiding or abetting by the Criminal law of England 
is a Felony, the party being a principal in the first 
degree. How then can it be argued, that with such 

a provision as this, there could have been prt?viousl)- 

anything like the English law of forleiture prevailing 
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in India ? By the Common law of England^ to 
assist another to commit suicide is Murder. This is 
conclusive, that even at the time the Code was passed, 
forfeiture for felo de se was not considered part of the 
English law introduced into India ; still less could it 
have been the law in the year 1774, the date which 
the Appellant's Counsel insist that this branch of 
the Criminal law of England was introduced into 
Calcutta ; at a time too when we have shown it was 
not considered an offence there even if committed. 

Supposing, however, the law of forfeiture of goods 
of felo de se^ to have been introduced in India^ and 
applicable to Europeans, it does not apply to Hindoos 
and other Natives, by whom, in many cases, self- 
ilestruction is considered not merely legal, but even 
meritorious. Thus, The Vakeel of Government v. 
Sohawun (a) was the case of a Hindoo of the Rajpoot 
tribe, who had prepared a pit and set fire to the fuel 
in it, to enable his father, who was ill with the le- 
prosy, to burn himself, and the prisoner was held 
justified under the tenets of the Hindoo religion, 
and acquitted under the provisions of the Mohamedan 
law : and the case of Sheeoo Suhaee and Chotoo (b) 
is to the same effect. Suicide from leprosy, or Suttee, 
though both are within the letter of sec. 3, Ben. Reg. 
Vlll., of 1799, yet have not been considered by the 
Niza^nut Adawlut within the purview of that section 
(c) ; which Regulation, as there stated, was intended 
to preserve the lives of many from the effects of 
passion or revenge, aided by the enormous prejudice 
of superstition. The Institutes of Menu treat of 
punishments for certain offences, but nowhere mention 


(rt) I Niz. Adaw. Rep. 220. (<5) lb. 292. 

(tf-) See note to Sohawun’s Case, i Niz. Adaw. Rep. 221. 
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forfeiture for suicide. A Hindoo committing suicide 
does not alter the rule of succession, Strange s 
” Hindu Law,” vol. I. p. 157. 

Another important point, is the question of the 
deceaseds domicile. His domicile was SerJiatnporey 
about one hundred miles from Calcutta, and though 
he commits suicide at Calcutta, that fact will not give 
the Supreme Court jurisdiction over his personal 
property. [Sir Lawrence Peel. — He had a residence 
at Calcutta, which would make him subject to civil 
process. {a )2 

Lastly, regard being had to the proceedings of the 
Indian government, and to the absence of any claim on 
the part of the Crown, and the ultimate waiver of its 
rights, if any, it would be inequitable to enforce the law 
of forfeiture, if it exists in Pidia, which we deny, against 
the estate of Rajah Kistonauth Roy. If the Crown had 
insisted ,upon its prerogative, under the Statute, 3rd & 
4th Will. IV. c. 85, the inquisition might have been 
traversed, which could have been done with effect, 
Toomes v. Etherington {h), i Hale, F. C. 417, first! 
as being against evidence, and, secondly, on the 
ground of the misdirection of the Coroner. The 

Government have stood by for twenty years without 
asserting its claim, 

% 

The consideration of the case was adjourned, and 
their Lordships' judgment was now delivered by 

The Right Hon. Lord Kingsdown : 

The question in this case arises on the claim of 

^ personal estate of 

Rajah Kistonauth Roy, who destroyed himself in 
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(rt) See Baboo Janokev 
App. Cases, 175, 


Doss r/. Hinabiin Doss. 3 Moore’s Ind. 

(^) Saunders, 363*/. 
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Calcutta on the 31st of October^ 1844, and was found 
by inquisition to have been felo de se. 

We understand that the Rajah had a residence in 
Calcutta^ though his Raj^ or Zemindary^ was at some 
distance from that city. He was a Hindoo both by 
birth and religion. 

On the morning of the day on which he destroyed 
himself he made a Will, by which he left a large 
portion of his property to the East India Company 
for cliaritable purposes. 

d he Will was disputed by his widow, who was his 
heiress, and a suit was instituted by her against the 
East India Company and others, to determine its 
validity. It was agreed between the litigating par-* 
ties that the question should be tried by an issue at 
law. The widow insisted, amongst other objections, 
that the Testator was not in a fit state of niind to 
make a Will at the time of its execution. 

The issue was tried, and a verdict was found by 
the Judges against the Will, upon what ground does 
not distinctly appear, and the verdict was acquiesced 
in by the Indian Government. 

If the Crown, by virtue of the inquisition, was en- 
titled to all the personal property of the Rajaky the 
validity or invalidity of the Will was, as regards his 
personal estate, of no importance. 

Now, the inquisition had found that the goods and 
chattels of the Rajah when he committed self-murder 
amounted within Calcutta to Rs. 9,87,063, and with- 
out the town of Calcutta to Rs. 2,89,500 ; and it 
stated that all this property was claimed by the 
widow. 

No claim to any part of it appears at that time to 
have been set up by the East India Company on be- 
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half of the Crown, and very large sums were from 
time to time, by the order, or with the consent of the 
Indian Government, paid over to the widow in the 
years c846 and 1847. 

A portion, however, of the Rajah's personal estate, 
amounting to between six and seven lacs of Rupees, 
was secured in the Supreme Court, in order to pro- 
vide for the payment of life annuities to two ladies, 
both then living. The existence of these charges 
seems to have been the only reason why this fund 

was not transferred to the widow with the rest of the 
estate. 

One of the annuitants is now dead, and the fund 
reserved to answer her annuity is of course set free. 
This fund is now claimed by the Indian Gov'ernment 
under the finding on the inquisition of 1844. 

It is stated in the affidavit of a gentleman who was 
Manager for the widow on the death of her husband, 
that he was advised in 1844. by three English Coun- 
sel of eminence, whom he names, that the verdict on 
the inquisition might be set aside on the ground both 
oi misdirection by the Coroner, and as being against 
the weight of evidence, but that proceedings were not 
taken for that purpose, because the Government 
represented, through its law agents, that no claim 
would ever be made under the verdict. 

\L the facts be such as we have stated, it is im- 
possible not to feel some surprise at the present 
demand; and, if we differed from the Court below, 
It would deserve much consideration, whether a claim 
which seems to have been abandoned in 1844, ought 
now to be entertained. But these facts do not seem to 
have been noticed by the Judges in ; there may 
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possibly be circumstances with which we are un- 
acquainted to account for the course taken by the 
Government, and we think it better to dispose of the 
case on the merits. 

At what time then, and in what manner, did the 
forfeiture attached by the law of England to the 
personal property of persons committing suicide in 
that country, become extended to a Hindoo commit- 
ting the same act in Calcutta ? 

The sum of the Appellant's argument was this: — 
that the English Criminal law was applicable to 
Native as v^ell as Europeans within Calcutta^ at the 
time when the death of the Rajah took place, and the 
sovereignty of the English Crown was at that time 
established ; that the English settlers when they first 
went out to the East Indies in the reign of Queen 
Elizabeth took with them the whole law of England^ 
both Civil and Criminal, unless so far as it was inap- 
plicable to them in their new condition; that the law 
of felo de se was a part of the Criminal law of 
E^igland which was not inapplicable to them in their 
new condition, and that it, therefore, became part of 
the law of the country. 

Where Englishmen established themselves in an un- 
inhabited or barbarous country, they carry with them 
not only the laws, but the sovereignty of their own 
State; and those who live amongst them and become 
members of their community become also partakers 

of, and subject to the same laws. 

But this was not the nature of the first settlement 

made in India— W. was a settlement made by a few 
foreigner for the purpose of trade in a very populous 
and highly civilized country, under the government 
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of a powerful Mahomedan ruler, with those sove- 
reignty the English Crown' never attempted nor pre- 
tended to interfere for some centuries afterwards. 

If the settlement had been made in a Christian 
country of Europe, the settlers would have become 
subject to the laws of the country in which they set- 
tled. It is true that in India they retained their own 
laws for their own government within the Factories, 
which they were permitted by the ruling powers of 
India to establish ; but this was not on the ground of 
general international law, or because the Crown of 
England or the laws of England had any proper 
authority in India^ but upon the principles explained 
by Lord Stowell in a very celebrated and beautiful 
passage of his judgment in the case of '■'Tkc Indian 
Chief (3 Rob. Adm. Rep. 28). 

The laws and usages of Eastern countries where 
Christianity does not prevail are so at variance with 
all the principles, feelings, and habits of European 
Christians that they have usually been allowed by the 
indulgence or weakness of the Potentates of those 
countries to retain the use of their own laws, and 
their Factories have for many purposes been treated 
as part of the territory of the Sovereign from whose 
dominions they come. But the permission to use 
their own laws by European settlers does not extend 
those laws to Natives within the same limits, who 
remain to all intents and purposes subjects of their 
own Sovereign, and to whom European laws and 
usages are as little suited as the laws of the Mahome- 
tans and Hindoos are suited to Europeans. These 
principles are too clear to require any authority to 
support them, but they are recognized in the judgment 
to which we have above referred. 
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But, if the English laws were not applicable to 
Hindoos on the first settlement of the country, how 
could the subsequent acquisition of the rights of 
sovereignty by the English Crown make any altera- 
tion? It might enable the Crown by express enact- 
ment to alter the laws of the country, but until so 
altered the laws remained unchanged. The question, 
therefore, and the sole question in this case is, whether 
by express enactment the English law ol felo de se^ 
including the forfeiture attached to it, had been 
extended in the year 18^4 to Hindoos destroying 
themselves in Calcutta, 

We were referred by Mr. Melvill in his very able 
argument, to the Charter of Charles If. in i66'r, as 
the first, and indeed the only one which in express 
terms introduces English law into the East Indies. 
It gave authority to the Cornpany to appoint Go- 
vernors of the several places where they had or should 
have Factories, and it authorized such Governors 
and their Council to judge all persons belonging to 
the said Company, or that should live under them, in 
all causes, whether Civil or Criminal, according to the 
laws of the Kingdom of England, and to execute 
judgment accordingly. 

The English Crown, however, at this time clearly 
had no jurisdiction over native subjects of the Mogul, 
and the Charter was admitted by Mr. Melvill (as we 
understood him) to apply only to the European ser- 
vants of the Company; at all events it could have 
no application to the question now under consider- 
ation. The English law, Civil and Criminal, has been 
usually considered to have been made applicable to 
Natives, within the limits of Calcutta, in the year 1726, 
by the Charter, 13th Geo. I. Neither that nor the 
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subsequent Charters expressly declare that the Eng- 
lish law shall be so applied, but it seems to have 
been held to be the necessary consequence of the 
provisions contained in them. 

But none of these Charters contained any forms 
applicable to the punishment, by forfeiture or other- 
wise, of the crime of self-murder, and with respect 
to other offences to which the Charters did extend, 
the application of the criminal law of England to 
Natives not Christians, to Mahomedans and Hindoos, 
has been treated as subject to qualifications with- 
out which the execution of the law would have been 
attended with intolerable injustice and cruelty. 

To apply the law which punishes the marrying a 
second wife whilst the first is living, to a people 
amongst whom polygamy is a recognized institution, 
would have been monstrous, and accordingly it has 
not been so applied. 

In like manner, the law, which in England most 
justly punishes as a heinous offence, the carnal know- 
ledge of a female under ten years of age, cannot wdth 
any property be applied to a country where puberty 
commences at a much earlier age, and where females 
are not unfrequently married at the age of ten years. 

Accordingly, in the case referred to in the argu- 
ment, the law was held not to apply. 

Is the law of forfeiture for suicide one which can 

be considered properly applicable to Hindoos and 
Mahomedans ? 

The grounds on which suicide is treated in England 
as an offence against the law, and punished by for- 
feiture of the offender’s goods and chatties to the King, 
are stated more tully in the case of Hales v. Petit, 
in Piofvden’s Reports, p. 261, than in any other book 
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which we have met with. It is there stated, that it 
is an offence against nature, against God, and against 
the King. Against nature, because against the instinct 
of self-preservation ; against God, because against the 
commandment, “ Thou shalt not kill,” and a felo de se 
kills his own soul; against the King, in that thereby 
he loses a subject. 

Can these considerations extend to native Indians, 
not Christians, not recognizing the authority of the 
Decalogue, and owing at the time when this law is 
supposed to have been introduced no allegiance to 
the King of Great Britain} 

The nature of the punishment also is very little 
applicable to such persons. A part of it is, that the 
body of the offender should be deprived of the rites 
of Christian burial in consecrated ground. The for- 
feiture extends to chattels real and personal, but not 
to real estates ; these distinctions, at least in the 
sense in which they are understood in England^ not 
being known or intelligible to Hindoos and Maho- 

medans. 

Self-destruction, though treated by the , law of 
England as Murder, and spoken of in the case to 
which we have referred in Plowden as the worst of 
all Murders, is really, as it affects society, and in a 
moral and religious point of view, -of a character very 
different not only from all other Murders, but from 
all other Felonies. These distinctions are pointed 
out with great force and clearness in the notes at- 
tached to the Indian Code, as originally prepared by 
Lord Macaulay and the other Commissioners. The 
truth is, that the act is one which in countries not 
influenced by the doctrines of Christianity has been 
regarded as deriving its moral character altogether 
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from the circuin sUn^es which it is committed.— 

somet.mes a. blameable, .sometimes as justifiable. 

sometimes as meritonous, or even an act of positive 
duty. * 

In this light suicide seems to have been viewed bv 
the , founders of the Hindoo Code, who condemn i't 
m ordinary cases as forbidden by their religion ; but 
in others, as m the well-known instances of Suttee 
and self-immolation under the car of Juggeenautk, 

treat it as an act of great religious merit. 

We think, therefore, the law under consideration 
inapplicable to Hindoos, and if it had been introduced 
by the Charters in question with respect to Kuro 
peans, we should think that Hindoos would have been 
excepted from its operation. But that it was not so 
introduced appears to us to be shown by the admi- 
rable judgment of Sir Barnes Peacock in this case ■ 

and If It were not so introduced, then as regards 
Nativcb, It never had any existence. 

It would not necessarily follow that, therefore, it 
never had existed as regards Kuropeans That 
question would depend upo.i this, whether, when the 
original settlers, under the protection of their own 
bovereign, were governed by their own laws those 
law, r: 

.alt r ,r K 

gainst the Kings peace, for which he was entitled 

tl... ba aoni.derrf a, wiU,i„ hi, j„ri,di,,,i„„ 

In that case It might be that the subsequent appoint' 

ment of Coroners by the Act of the 33rd gI III 

would render effectual a right previously 'existiTg ' but 

for the recovery of which no adequate remedj had 
been previously provided. ^ ^ 
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We are not quite sure whether the Court below 
intended to determine this point or not. Much of 
the reasoning in the judgment is applicable to Euro- 
peans as well as to Natives, but the Chief Justice 
in his judgment says : — At. present we have merely 
to consider the question, so far as it relates to the 
goods and chattels of a Native who wilfully and in- 
tentionally destroys himself, and who cannot in strict- 
ness be called a felo de se ; and we now proceed 
to deal with that question, and with that question 
alone '' {a). 

The point so decided we think perfectly clear, and 
it is not necessary to go further. Since the New 
Code, which confines the penalty of forfeiture within 
much narrower limits than existed previously to its 
enactment, and does not extend it to the property 
of persons committing suicide, the case can hardly 
again arise. 

We have no doubt that it is our duty in this case, 
humbly to advise Her Majesty to dismiss the appeal, 
with costs. 


(rf) Ante, p. 400. 
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On appeal from the Sndder Dewanny Adawlut at 

Calcutta. 


1 


N this suit, the question was, whether the Appel- 
lant was entitled to a reduction of the sum of 
Rs. 714. i la.. per annum, on the fixed annual rent of 
Rs. 16,001, reserved to Rajah Kistonaufh Roy, under 
two separate sets of instruments. The first set being 

" Present : Members of the yudicia! ComwiiU€,~\'hQ Ri^>bt 
Hon. Lord Kininsdoun, the Right Hon. Sir Edward Kvan. and the 
Right Hon. .Sir John Taylor Coleridge. 


23rd Feb. 

1863. 

A Zemi>xdar 
granted his 
Zemindary\iy 
Pottah, or 
lease, as 
a Putnee 
Talook, at a 
fixed annual 
rent. Adja- 
cent to the 
demised lands 


Hon. Sir James \V ('olvile. 


Right Hon. Sir Lawrence Peel, and the Right llnd's^cahed 

Bheel Bhttr. 
ruitee lands, 
to which the 
Zemindar 

temporaipr intere.st, but which lands were included in the The 

Bheel Bhurmittee lands were afterwards resumed by the Government 
under Tien. Reg. II., 1819. and assessed separately from the Zemindary 
the jumnta being paid by the lessee for a period of nine years Held' 
in a suit brought by the lessees against the lessor’s representative foi^ 
remission of the rent paid on the resumed land, out of the fixed 

annual rent that by the terms of the Vottnh. the Bheel Bhurrzxttee lands 
were not included in the fixed annual rent. 
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a Poftahf or lease, of the Respondents late husband, 
Rajah Kistonauth Roy^ which created an hereditary 
Putnee Talook, and a corresponding Kabooleat^ exe- 
cuted by the Putneedar^ or lessee ; and the second 
set, including a similar Pottah and Kabooleat, 
executed by the Respondent as Zemindar in suc- 
cession to her husband, and the Appellant and 
Cassmath Chowdry^ as purchasers of the Putnee 
7'alooky and as such the assignees of the original 
P}{fneedar. The right to the reduction of the rent 
was contended for by the Appellant on the ground, 
that the Appellant and Cassinath had entered into 
a settlement with the Government Collector for 
the payment of the sum of Rs. 714. iia. per 
annum, as Government revenue, in respect of a 
small piece of land, described as Bheel Bhurruttee 
land, previously only temporarily settled, and which 
settlement had expired by eflluxion of time within 
less than a year of the dates of the first Pottah and 
Kabooieat. 'fliis new settlement, however, it appeared, 
was made \oluntarily, and for their own benefit, by 
th(* Appellant and Cassinath previously to applying 
for the Pottah from the Respondent and executing 
the Kabooieat, by which they expressly undertook to 
pay to the Respondent, as Zemindar, the full amount 
of the fixed annual rents reserved by the original 
instruments, without any deduction whatever. There 
was a further question raised in the Court below, 
whether the Appellant was entitled to recover from 
the Respondent the gross sum of Rs. 7,861. 9a., with 
interest out of the fixed annual rent of Rs. 16,001, 
which the Appellant had paid under these instru- 
ments, for a period of nine years, previous to the time 
when the suit was brought. This sum ol Rs. 7,861, 
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was the aggregate amount of the payments of 
Rs. 714. iia. per annum, charged by the Appellants 
on account of the Government revenue during the 
period of nine years and upwards. The Zillah 
Court decided the two points in favour of the Appel- 
lant, but without allowing interest, and the Sudder 
Deivanny Adawlut on appeal, reversed that decree on 
both points. Hence this appeal. 

The following were the facts of the case : — 

Rajah Kisfonattfh Roy was possessed of a here- 
ditary Zemlndary, called Dehee Hajcepore Dehee, 
Nabudenttee, &c., appertaining to Perguyinah Booru/i, 
otherwise Lockenathpore, the annual Government 
revenue payable for which, under the permanent set- 
tlement, w'as Rs. 9,976. 8a. 4p., and was recorded as 
proprietor in the books of the Collector of Zillah 
Nuddea. It appeared that there was near or adjoin- 
ing to the Zemindavy a piece of reclaimed land, 
described as Bhcel Bhurrutfee (filled up), which was 
not included in the perpetually settled lands of the 
Zemindary, but subsequently assessed for a short 
lixed period, this piece of land was, under the ordi- 
nary proceedings taken on behalf of Government, 
/riiis resumption took place while the Rajah was 
a minor, and thereupon his guardians entered into 
a temporary settlement with Government for the 
land, for a period of ten years, ending in the year 
1251 B.E., corresponding with the year 1844-5 L'.E. 

'I'he revenue assessed by the Government officer, and 
made payable under that settlement, was paid 
separately from the Government revenue payable for 
the Zemlndary, first by the guardians, and subse- 
quently by the Rajah ; and this payment was made, 
as it appeared, not into the Collectorate of Zillah 


1863. 

Prannath 

Roy 

Chowdry 

V. 

Ranee 

Surnomoye 

Dossee. 



434 


CASES IN THE PRIVY COUNCIL 


1863. 

Prannath 

Roy 

Chowdry 

V. 

Ranee 

SURNOMOYE 

Dosser. 


NuddeOj where the Government revenue for this 
Zemindary was paid, but into the Collectorate of 
Barasett in the adjoining Zillah of the 24 Pergun- 
nahs. 

On the 1 8th of July, 1844, the Rajak^ in considera- 
tion of Rs. 20,000, paid down, and an annual fixed 
rent of Rs. i6,oot, exclusive of Surunjamee (collec- 
tion expenses) and Malikanah (proprietor's mainte- 
nance allowance), reserved and made payable for 
ever to the Zemindar, gave to J. D. HerMoitSt 
and his heirs, as a reward for past services as his 
manat^er. a beneficial lease of his Zemindary and 
Zemindary rights ; and a Pottah w'as accordingly exe- 
cuted by the Ra^ah of that date, which created 
and granted to Herklotis and his heirs for ever,, a 
tenure called a Putnee Talook, of the Zemindary, 
recognized and sanctioned by Ben. Reg. VIII. of 
1819, to be held and enjoyed by Herklotts and his 
heirs and assigns, subject to the payment of the above 
annual fixed rent to the Zemindar. This Pottah 
described the premises granted by the Rajah as a 
Putnee Talook'. — as "My Zemindary Zillah Nud- 
dea, the Sudder ju 7 nma of which is entered at Co.'s 
Rs. 996. 8a. 4p. in the Collectorate of the Ztllah, 
together with the Modafat, the Mouzahs, the entire 
Zemindary rights, with the settled Churs resumed 
Chukeran Khangee Lakhiraj Kureedgee (purchased), 
Dawuttur, Chuppur, and Backuppore (inhabited and 
uninhabited), Chuckbustee, in possession and out of pos- 
session, movable and immovable, the whole of the 
Mehals, together with the lands settled under Reg. II. 
And the Pottah, after providing, that "whatever 
orders are in force, and such as may hereafter be 
issued from the authorities of the Collectorate, &c., 
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you will obey and act accordingly,” concluded as 
follows : — “ The Zemindary rights that I have in the 
Dhees (villages) aforesaid have been made over to 
you in Putnee, the boundaries of which, as they have 
existed in possession, you will preserve, and, paying 
the Malguzaree^ you will continue to hold and enjoy 
from generation to generation.” 

The Kabooleaty or counterpart of the Pottah or 
lease was executed by Herklotts, followed entirely 
the Pottah, repeating only its provisions, with this 
addition, viz. : — ” I will make Jurreep (measure- 
ment) Jummabundee (assessment of rent payable by 
the Ryots) of the said Mehal (estate), and whatever 
excess“(/. e., of rent) may arise thereby shall be my 
right. The same will have nothing to do with you.” 

The Rajah committed suicide, (a) whereupon the 
Respondent instituted a suit in the Supreme Court 
in Calcutta, as his widow and heiress-at-law, claim- 
ing to be entitled to the estate and property ; and 
she was put into possession of the estate and property 
of the Rajah, 

Before this took place, and on the 7th of Decembet', 
1844, Herklotts entered into an agreement with 
the Appellant and Cassinath to sell to them the 
Putnee Talook, and all his rights under the Pottah 
and Kabooleat, for the sum of Rs. 42.815, and 
Rs. 11,000, of that amount was on that date paid to 
Herklotts, as earnest-money. The Kubula (instrument 
of sale) was executed by Herklotts on the loth of 
January, 1845. That instrument set out the premises 
in the language of the before-mentioned Pottah and 
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{<f) See as to the effect of jelo dese, the case of The Adv. Gen. of 
Bengal v. Ranee Surnomoye Uossee, ante, p. 387. 
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Kabooleat, the agreement for sale and payment of the 
earnest-money aforesaid, as well as the payment of 
the balance of the purchase-money, viz. — Rs. 31,815; 
and that Herklotts had on his part undertaken to put 
them in possession of the Putnee Talooky and to have 
the purchaser’s names registered by the Zemindar^ in 
the place of his own, as Talookdars \ and that the 
latter would, on their part pay, according to the 
stipulations of my Putnee Pottah and the Kabooleat 
Kistbundee^'Rs, i6,oor,-as Malguzary^ to the Rajah, 
from year to year, and hold possession from genera- 
tion to generation over the proceeds of the Putnee 
Talook aforesaid. 

It appeared that the Appellant and Cossinath also 
got possession of the piece of Bheel Bhurruttee in 
the Zillah of 24 Pergunnahs, together with the lands 
granted to Herklotts in Putnee, situate in the Zillah 
Nuddea. 

The temporary settlement of this piece of land 
being about to expire, a remeasurement of the same 
on the part of Government took place in the year 
1251, when the same was set down at 1,340 beegahs 
I cottah ; and on the expiration of the term of the 
Settlement, the Government Collector made a new 
settlement, on the basis of the last measurement, 
and accordingly assessed the lands in question at 
the rate of 8 annas gundahs, payable as Govern- 
ment revenue annually, per beegah, making the aggre- 
gate amount Rs. 7,114 iia. from which, however, 
was then deducted 12 per cent., on account of allow- 
ance for Surunjamee (collection) and other expenses, 
leaving a fixed' annual revenue of Rs. 628 14a. i6p., 
payable to Government, including the Malikanah of 
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Rs. 62. 14a. 8p. annually. It appeared, also, that on 
the application of the Appellant and Cassinath Chow- 
dry, without communicating with the Respondent, as 
the heiress-at-law, or with the Coart of Wards, a set- 
tlement was made with them by the Government 
Collector in respect of that piece of land, on the 
terms aforesaid, and for a settlement for a new term 
of ten years, commencing in the year 1252 B.E., and 
ending in the year 1261 B.E., and that, by such 
settlement, it was expressly provided that the Ijardars 
(farmers), should pay the Malikaytah and should de- 
posit the same in the Government treasury, having 
been calculated first at the rate of 13 per cent., being' 
Rs. 81. 12a. 4p. per annum ; but afterwards, on loth 
of March, 1851, at the reduced rate of 10 per cent, 
per annum, making Rs. 62. \ ^ 3 .. per annum, 
that on the 17th of June, 1845, the Appellant and 
Cassinath without the privity of the Respondent, 
took an A.mul namah Pottah, or Ijarnhi (farming) lease 

of the Sheet Bhurruttee land from the Government, 
on the terms of the above settlement. 

Subsequently, and in accordance with the provi- 
sions of Ben. Reg. VIII., of 1819, they, as purchasers 
of the Putnee Talook, applied to the Respondent, as 
heiress-at-law of her late husband, for a confirmation 
of the purchase and registration of their names in 
the Zemindary books, offering security for their due 
payment of the fixed annual rent of Rs. 16,001, in 
respect of their Putnee Talook. 

Their names, as such purchasers, were accordingly 
registered in place of the Herklotts, in respect of the 
Putnee Talook, in the records of the Ze7nindaryhy 
the Appellant, on their executing the usual Ikrar 

57 
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Kahooleat (agreement to pay rent). This Ikrar Kaboo~ 
ieatj executed on the 20th September^ had no 

reference to, and made no mention of, the piece of 

Bheei Bhiirn<ffee land, or of the new settlement 

thereof. 

In accordance with custom, a Pottafi of confirma- 
tion was executed and delivered by the Respondent 
to the parties, on the 19th of October^ 1849. That 
Poftah recited the Ikrar Kahooleat y and concluded as 
follows: — -“It is necessary that you, considering 
yourselves confirmed as Putneedars of the Mehals 
above mentioned, according to the stipulations of 
your respective Kabooleats and Ikrars, remain in 

possession of the Mehals, and enjoy the same, and 
that you, from month to month, arid Kist to Kist, 
according to Kisthmulee, pay the rent due from each, 
and in nowise depart from the Kabooleats and Ikrars 
given by you separately. 

From the dates of the Pottahs and other deeds 
respectively, to the filing of the plaint in the suit, the 
Appellant and Cassinath paid to the Respondent, with- 
out making any objection, or protest in performance 
of their covenant in that behalf contained in their 
Ikrar Kabooleats, the fixed annual rent of Rs. 16,001, 
according to the prescribed instalments in the Kist- 
bufidee. And also paid into the Government treasury 
for the Respondent, the sum of Rs. 62. 14a, 3p. per 
annum, Malikanah allowance, together with the amount 
of Government revenue — Rs. 5 ^^* 7 P* niaking 

together the sum of Rs, 628. 14a. lOp., so reserved 

and made payable by them as such farmers of the 
piece of Bheei Bhurruttee land under the new settle- 
ment with the Government, without any objection on 


annum 
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their pari, and it was not until the ptaiiil hereinafter 
mentioned was filed, that any intimation was conveyed 
to the Respondent, that the Appellants considered 
themselves entitled to claim any deduction from the 
fixed annual rent of Rs. i6,ooi, on the ground of 
their having entered into the new settlement, and 
thereby undertaking to pay revenue in respect of 
that piece of Bheel Bhurruttee land. 

The suit out of which this appeal arose was com- 
menced by the Appellant and the others in the Ziliah 
Court of the 24 Pergunnahs, The principal facts 
above set forth appeared in the plaint; which sought 
to recover the gross sum of Rs. 11,692. 4a. i3p., on 
account, as the Plaintiffs alleged, of rent twice paid, 
being the sum of Rs. 714. na., from the year 1252 to 
1260 B.rt., a period of nine years and five months, and 
it prayed that such sum of Rs. 714. i la. might be de- 
ducted from the fixed annual rent of Rs. 16,00 r, of 
the Putnee Taiook, and that the sum of Rs. 15,286. 5a. 
be fixed as the annual jufnt)iG of the Putnee Pu/ook. 
The plaint did not allege that the Respondent was 
ever applied to by the Plaintiffs to enter into the 
new settlement with Government in respect of the 
piece of Bheel Bhureuttee land, or that there was 
any undertaking on the part of her late husband, 
that he or his heirs would do so. 

The answer of the Respondents denied the right 
of the Appellants to recover, stating the circumstances 
under which the Putnee Taiook was granted to Herkiotts, 
and denied that the instruments creating the Putnee 
included, or that it was the intention of the Rajah and 
Herklotts to include, the jumma of the resumed lands 
within the permanent jumma of the Putnee tenure, 
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and the answer submitted to the Court that the 
Appellants were not entitled to recover the principal 
moneys claimed ; and that, in any case, interest was 
not payable. 

The suit being at issue the original Putnee 
Pott ah and Kabooleat executed by the late Rajah 
and Herklotts respectively ; the Kubbala^ executed 
by Herklotts in favour of Appellant and Cassi- 
nath : the Pottah of confirmation executed by the 
Respondent were put in evidence. 

The Respondent tiled, as evidence, the Kabooleat 
executed by the Plaintiffs to the Respondent, contain- 
ing their covenant, binding themselves to pay in full, 
without deduction, the fixed rent of Rs. 16,001, 
expressly reserved by the Respondent's Pottah^ and 
applied that the Appellant and Cassinath might be 
examined, which the Court refused. 

The hearing of the suit took place before Mr. J. S. 
Torrens^ the Judge of the Zillah 24 Pergunnahs^ on 
6th of August, 1855, and his decree was made on the 
19th of September, 1855, in favour of the claim of 
the Plaintiffs ; the material part of this decree was as 
follows: — “On consideration, as it appears that the 
Plaintiffs have been obliged to pay twice over 
on their Putnee, owing to Defendant not fulfilling her 
part of the contract as far as in her power, I give a 
decree for the deduction ; but as the claim must be 
calculated according to the engagement as exchanged 
at the time the Putnee was constituted, I deduct from 
this the jumma on the thirty-five beegahs measured 
in excess of the settlement as existing when the 
Putnee was given ; also the Surrunjamee allowed to 
Plaintiffs by the Collector, viz., Rs. 83. 8a. per annum 
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on the jumma paid, the deduction henceforward from *863. 

the Putnee jumma, and the refund on past collections 

to be calculated accordingly, subject to Defendant ^ 

, . . , , ■' Chowdry 

having a right to demand at any time from Plaintiffs 
the right of entering herself into settlement as Ze- Suknomoye 
mindar, and, in doing so, receiving the original Dossee. 
Putnee jumma \ such arrangement being in con- 
formity with the object of the prayer of the plaint, 
which is only to avoid double payment. It does not 
appear either that the plaint sets forth that the de- 
mand for restitution was made to the Ranee before the 
institution of the suit, and I. therefore, do not allow 
interest previously accruing ; only that from date 
of the action. Costs to be modiHed accordingly.” 

The Respondent appealed from this decree to the 
Sudder Dewanny Adawlut, on the merits and on the 
special ground, that the Judge had refused to take the 
evidence of the Appellant and Cassinat/i. The Ap- 
pellant also appealed against the decree, so far as it 
did not give interest on the claim. 

The hearing of the two appeals came on before the 
full Bench of the Suddet' Dewanny Adawlut, con- 
sisting of Messrs. C. B. Trevor, G. Loc/i, a,nd H. V. 

Bayley, on the 30th of April, 1858; when the 
Court reversed the decree of the Zillah Judge, and 
delivered the following Judgment: — “After giving 
our best consideration to the arguments of the 
Pleaders and the circumstances of the case, we are of 
opinion, that neither the terms of the lease generally, 
nor the special words relied on, ‘ settled Ckurs,' and 
Mands settled under Reg. 11 ., of 1819/ include, or 
can be fairly construed to include, the lands in suit. 

The lease is definite and distinct throughout as to its 
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being a lease 

NabudcutteCy 
of Rs. 9,996. 


for Mehal Dehee Jiajeepoor and Dehee 
in Zillah Nuddea^ paying a jumma there 
15a. Sp. The * settled Chur! ^.nd ‘ lands 


settled under Regulation II./ and the other supple- 
mentary definitions of what is included in the lease, 
reler to the appurtenances of the Futnee Mehal, with 


its above jumma, as paid into the Nuddea Col- 
lectorate ; and to no separate Mehal, such as Bheel 
Bhurrutlee lands in suit. We observe that the Zillah 
Judge refers to the admission made by the Defendant 
as to Herklotts having received these lands along 
with his Putnee ; but this is not so. The words in 
the answer are, that such rights in the Bheel Bhur- 
ruttee as the Rajah had, were given to Herklotts. 
But those rights were merely those of settlement, 
and we cannot see that there is any admission here 
that the Bheel Bhurruttee lands formed part of the. 
Putnee lease. We further observe, that the revenue 
of the Putnee Mehal was paid into the Nuddea Collec- 
torate separately, and that of the Bheel Bhurruttee lands 
into the Twenty-four Pergunnahs Collectorate sepa- 
rately; that the Plaintiffs got possession simultaneously 
of the Putnee Mehal and separate Bheel Bhurruttee land ; 
that the Plaintiffs paid the rents of the Putnee and 
Bheel Bhurruttee independently and separately, for nine 


years and more without protest, although they had 
full and obvious occasion for making such protest 
when they registered themselves as Putneedars in 
the Zemindary Sherishta, and when they received the 
farming lease of the lands in suit. These facts show 
an acquiescence by Plaintiffs, which affords a strong 
legal presumption that the lands in suit were not 
included in the Putnee lease. Uunder these circum- 
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stances, it is needless to give our opinion at any 
length as to the evidence of Defendant’s witnesses. 

e deem it, however, in itself vague and unsatis- 
factory as to the point of the parties intending and 
speaking of the intention that the lands in suit 
should he considered included in the P74tnee, and 
insufficient of itself to rebut the evidence to the 
contrary afforded by the terms of the deed and the 
facts of the case. VVe, therefore, reverse the deci- 
sion of the Judge in the appeal, No. 157, and decree 
the appeal, with costs, on the Plaintiffs. In the 
appeal No. 15^1 'ti which i^rannoth Chowdry appeals 
on the point of interest, we dismiss his appeal as a 
necessary consequence of our judgment in the fore- 
going case, with costs." 
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The Sudder Court refused leave to appeal, but 
upon special petition leave was granted by the 
Judicial Committee (/?). 

Mr. Rolt, Q. C., and Mr. W. M. Jeri'is^ for the 
Appellant, in support of the appeal, 

Contended that the resumed lands in question 
were originally appurtenant to and included within 
the Zemindary of Rajah Kistonauth Roy, and that the 
lands were resumed and a summary settlement made 
under Reg. II., of i8iq, with the guardians of 

the Zemhidar for ten years from April, 1835, to 
April, 1845, Put nee Pottah of the i8th of 

July, 1844, expressly included the lands settled 
under that Regulation, and bore date before the 
settlement made with the guardians of the Ze7nindar 
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553. 


See* case reported upon this point. 7 


Moore’s Ind. App^rases, 
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had expired. That the subsequent instruments in 
like manner included the lands so settled under that 
Regulation, and insisted that there were no other 
lands settled under the Regulation to which the Putnee 
Pottah and other instruments could refer. That 
even if the resumed lands were in any way referred 
to as the Putnee Pottah^ there was no reasonable 
grounds for contending that such Pottah comprised 
only the Zemindary right to a settlement with Govern- 
ment in respect thereof, and did not comprise the 
land itself as covered by the purchase money and 
annual Putnee jumma. That the acts of the Respon- 
dent and the Zeminda r, whom she represented, 

were consistent only with such a construction of the 
Pottah. And they further contended, that the .pay- 
ment of the Government jumrna of the resumed lands 
into the Collectorate of the Twenty-four Pergunnahs 
and not into the Collectorate of Nuddea^ was a 
mere fiscal arrangement, which could not affect the 
construction of the contract between the parties. 

'J'he Solicitor-General (Sir R. Palmer) and Mr. 
Leith, appeared for the Respondent, but 
were not called upon. 


The Right Hon. Lord Kingsdown ; 

Their Lordships are of opinion that this case is 
perfectly clear, — and that there can be no doubt that 
the judgment of the Sudder QoMXi must be affirmed. 

The Rajah held the Zemindary at a jumma rent of 
nearly Rs. 10,000, he sells the Zemindary to a pur- 
chaser for Rs. 20,000, and a jum?na rent of Rs. 16,000. 

In addition to the Zemindary, which he held in per- 
petuity, there were certain lands which were added 
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by accretion to the Zemindary^ which he held for a 
term of ten years at a jumma rent, with a right of 
renewal, more or less defined, but at all events with 
some preferential rights. 

In that state of things he sells his Zemijidai-y^ and 
says nothing about the other lands. What does he 
sell then ? He sells, of course, the interest he had ; 
he sells the perpetual interest he had in the lands 
he held in perpetuity, and he sells the interest he had 
in the lands he held for ten years for the remainder 
of that term. At the time the sale is made, it appears 
that there were only ten months of that term to run. 
Xhe juwma was a simple one, and it was not necessary 
to mention the rent for that jumma in the contract. 
-The expiration of the term, namely, at the expiration 
of the ten months, the purchaser asks a renewal of 
the term. He has the right of renewal, or the right 
of throwing up the lands, but he has no contract or 
engagement with the vendor that will run for his 
benefit ; but he makes a renewal, and he makes a 
renewal by which he engages to pay a certain rent, he 
continues to pay a certain rent to the Government, and, 
having engaged to pay that rent, he continues to pay it 
for nine years, and then he and others, institute a suit 
for the purpose of obtaining repayment of what he has 
thus paid, insisting that he was entitled to it. and ask- 
ing to have deducted out of Rs. 16.000, which he had 

P^y to the Ranee. He had obtained by 
some reason or other a renewal of the grant from 
the RaneCy and in it he stipulates for payment of 
Rs. 16,000, per annu?n, from which he now says 
Rs. 714. iia. are to be deducted. 

Their Lordships are satisfied that there is no ground 

68 


1863. 

Prannath 

Roy 

Chowdrv 

7f. 

R.vnee 

SURNOMOYE 

Dossee. 



446 


CASES IN THE PRIVY COUNCll, 


1863. 

Prannath 

Roy 

Chowory 

V. 

Ranke 

SURNOMOVF 

Dosske. 


lor (he claim, and will advise Her Majesty to dismiss 

the appeal with costs, as the appeal in their opinion 
was groundless. 



1 'HE Collector ok MadurA ... Appellant, 

AND 


X'efracamoo Ummal ... ... Respondent!^ 

On appeal from the Sadder Detvannv Adawlvt at 

Madras. 


30th June, 
1863, 

Suit by Go. 
vernment for 
possession of 
the Pollinm 
of Erasnea 
Nnikuoor in 
Madras, as an 
escheat for 
want of male 
heirs, dis- 
missed. The 
Government 
having ac- 
quiesced in 
the right of 
femalesticces- 
sion to the 
Polliam, and 
possession 
had for a 
period of 


1 


N thi.s ca.sp the appeal was brought from a decree of 
the Sadder Dewanny Adawlat at Madras, by which 
decree the Appellant, as sole surviving heiress of her 
deceased father, was declared entitled to the Zemin- 
dary of Erasaca Nail'noor, with mesne profits. 

The facts of the case were these : — 

In the year 1802, Mooltalagari Naiker was put 
into the possession as Polligar, of the Polliam of 
Erasaca Naiknoor, by the Government, upon condition 
of payment of tribute, and other conditions specified 


O 


Present : Members of the Judicial Commiltee , — The RiglU 
Hon. f-ord Kingsdow n, tlie R ight Hon. Sir Edward Ryan, and 
the Right Hon. Sir John Taylor Coleridge. 

— The Right Hon, Sir Lawrence Peel, and the Right — 

Hon. Sir lames W. C'olvile. 


eighteen 
years after 
fi.p '\llp^ed 

are not precluded by any rule of descent, custom, or usage 
of the Cumbnla Toitier caste, from succeeding to a Polliam. 
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It) the Mooihilka executed by Mooltalagari Naiker, 
dated the 17th of Dece7nber. 1802. It did not appear 
that any Sunnud-i-M ilkeut Istimrar had been granted 
by the Government of the Polliam in question. 

Mooltalagari xVaiker died on the 9th of December, 
1814. Upon his death the Government did not assume 
possession of, or interfere with the Polliam, but the 
same remained in the charge of Ellappa Mudali, the 
Manager who had conducted the affairs of the Pol- 
ham during the lifetime of Mooltalagari Naiker, for 
the benefit of his son, Cliinnobola Naiker, who became 
the Polligar of Erasaca Naiknoor. Chinnobola Naiker 
died in the year 1835, without male issue, leaving two 
widows, named Chinnammal and Papammal, by the 
latter of whom he left one daughter, the Respon- 
dent, Veeracatnoo Ummal. Shortly after the death of 
Chinnobola Naiker, one Shuckama Naiker, who had 
entered upon the management of the affairs of Erasaca 
Naiknoor Polliam, claimed to be entitled thereto as 
the nearest male heir of Chinnobola Naiker ; where- 
upon the two widows presented a petition to the 
Board of Revenue, praying to be put in possession 
of the Polliam -, and an Order having been passed 
by the Board, granting the prayer of the petition, the 
Collector of Madura issued a Sunnud on the 4th ol 
April, 1836, putting them in possession. 

Disputes arose between the widows as to the 
joint enjoyment of the Polliam -, and, in December 
1836, Papammal filed a plaint in the Court ol 
th^ Sudder Ameen of Madura, against Chinnammal 
and hve other Defendants, for the recovery of half 
the value of the produce of the Polliam. The 
isudder Ameen made a decree in favour of Papammal, 
and from that decree Chinnammal appealed to thJ 
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Zillah Court of Madura. After putting in her answer, 
Papammal died. The Zillah Court pronounced judg- 
ment on the appeal on the 4th of December^ ^839, 
and thereby determined that Chinnammal^ as the 
sole surviving widow of the late Zemindar^ should 
remain in full possession of her husband’s Zemindary 
and other immovable property ; and that, after her 
death, the deceased widow’s only daughter, the Re- 

9 

spondent, was the sole heiress. 

On the 29th of October^ *841, Shuckama Natker 
instituted a suit in the Court of the Subordinate 
Judge of Madura^ against Chinnammal^ whereby he 
claimed the Polliam as an undivided cousin and 
nearest male heir of the late Chinnobola Natker \ and 
a decree was made in that suit in his favour by the 
Subordinate Judge. Against that decree an appeal 
was brought by Ohitina^Httial to the Zillah Court of 
Madura \ and on the 15th of December, 1848, that 
Court reversed the original decree, and nonsuited 

Shuckama Natker. 

Chi?inammal leased the Polliam to Chockahnga Pil- 
lay, in the year 1848, for a term of nine years. 

On the I2th of July, 1853, Chinnammal died, and 
upon her death the Respondent, and Radurasawmy 
Natker, the son of Shuckama Naiker, then deceased, 
put in their several claims to the Polliam of Erasaca 
Naiknoor, and severally claimed to be put in pos- 
session thereof by the Collector of Madura. The 
Respondent’s title was founded upon being the grand- 
daughter of Chinnobola Naiker, and upon the before- 
mentioned two decrees of the Zillah Court of Madura, 
made upon appeal. Radurasawmy Naiker grounded 
his claim on the fact that Chinnobala Naiker, the 
last male Polligar, was of the Cumbala Tottier caste, 
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and the custom in that caste, by which he insisted, 
females were excluded from succeeding to a Pol- 
lianty and relied on certain declarations alleged to 
have been made by Chinnobola Naiker in favour of 
his branch of the family. 

rhe then Collector of Madura made a report to 
the Board of Revenue, dated the 6th of September^ 
1853, upon the respective claims to the Polliam^ and 
reported that it had escheated to the Government. 
He, at the same time, drew attention to the fact 
of the lease by Chtnnammal to Chockalinga Pillayy 
and recommended that, as the conditions of the 
lease had been performed by the lessee, it should 
stand ratified and confirmed for the period which then 
remained unexpired ; and he also submitted for con- 
sideration, whether, in the case of the property being 
declared to have escheated, a pension should be granted 
by the Government to the Respondent. 

In the year 1854, proceedings were taken by the 
Respondent in the Court of the Subordinate Judge 
and in the Zillah Court of Madura^ with the view of 
obtaining a precept in the execution of the before- 
mentioned decree of 1848, on appeal, requiring the 
Collector to place her, as the daughter and heiress 
of Papaynrnaly in possession of the Polliatn. Those 
proceedings resulted in an order of the Zillah Court, 
directing that the Polliam should be delivered over 
to the Respondent. Upon appeal to the Sudder 
Detuanny Adawlut, however, the Order of the Zillah 
Court was, on the 26th of February ^ 1855, set aside, 

upon the ground, that the Collector was in possession, 
and was not a party to the suit in which it had been 
decided that the Polliam should go to the Respondent 
upon the death of Chinnammal. 
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The ('lovernment shortly afterwards declared that 

the Polliam of Erasaca Naiknoor had escheated by 
the failure of male heirs. 

In consequence of which, the Respondent, on the 
2nd of January, 1856, instituted the present suit in 
the Civil Court of Madura, against the Collector 
of Madura and three other Defendants, one of such 
three Defendants being the adopted son and heir 
dtockalttiga Pillay, and the other two Defendants* 
being sub-lessees of portions of the Polliam by virtue 
of leases from Chockalinga Pillay. By the plaint the 
Respondent prayed for a decree awarding to, her the 
Polliam of Erasaca Naiknoor, together with the mesne 
profits, amounting to the sum of Rs. 113. 13a. yp. 

The Collector of Madura by his answer insisted, 
Hrst, that according to the custom of the Cu^nbala 
Tottier caste, to which he alleged the Respondent 
belonged, females were not competent to succeed to a 
PoUiam, and secondly, that the enjoyment of the Pol- 


ham by Chinnammal and Papammal was merely perr 
missive on the part of the Government, and that the 
Respondent could derive no title as against the Go- 
vernment from a decision in a suit in which the Go- 
vernment was not a party. The second Defendant, by 
his answer, insisted upon the validity of the lease from 
Chinnammal. The other Defendants did not appear. 

The Respondent put in evidence a decree of the 
Southern Provincial Court, in a suit, No. 10 of 1824, 
concerning the possession of a Zemindary, called 
Sajidayoor, by which it was decided that the widows 
of the late Zemindar were entitled to that Zemindary \ 
and examined three witnesses with reference to the 
custom of females of the Cumbala Tottier caste suc- 
ceeding to a Polliam^ 
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The evidence adduced by the Collector was solely 
documentary, the chief of which consisted of co- 
pies of answers from Zemindars of the District in 
which Erasaca Naiknoor Polliam was situate (one of 
them being the copy of answers given by Chinnohala 
Naiker, the last Polligar of Erasaca Naiknoor), with 
respect to the succession to their respective Polliams. 
These answers were given at the request of the 
Government, and were to the effect, that females 
were debarred from inheriting landed property. A 
letter to the Board of Revenue from the Collector 
of Madura, dated the 31st of January, 1804, with 

respect to Zemindaries to which females could not 
succeed, was also put in. 


After great delay arising from the sickness of the 
former Collector of Madura, as the suit had not then 
come to a hearing, the then Collector, on the .,th of 
hehruary, 1859, presented a petition to the Civil Court, 
praying the Court to reopen the ca.se and examine his* 
witnesses, and allow him to file documents in support 
of the statement in the answer that no female of 
the Cumhala Tottier caste could succeed to a Pol- 
ham, and by such petition he submitted, that the 
right decision of that question was of grave import- 
ance, not only to the Government, but to the nu- 
merous Polligars of that caste in the South of Indta. 
The Civil Judge, however, on the 14th of February 
1859, passed an order refusing the application 

The officiating Civil Judge, Mr. R. R. Cotton 
pronounced judgment on the merits on the 30th of 
March, ,859. The material part of his judgment was 
in these terms In the present case it appears 
clear, that the Rlaintiff has been declared the heir 
and succe.ssor to her lather's estate after the death of 
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her stepmother, Chinnaminaly and that though the 
first Defendant, on the plea that it was not usual 
for females to succeed to estates, has prevented 
her being put in possession of the Erasaka Naik~ 
noor Poliiamy he has entirely failed to show that 
such custom has either the force of law, or is 
acted up to ; on the contrary, he admits in oppo- 
sition to it that females have been, by order of the 
Revenue Board, and with his sanction, for the last 
eighteen years, in enjoyment of this very estate, while 
the Plaintiff has shown a like enjoyment by females 
of Sandayoor estate since 1824. With regard to 
the first Defendant’s arguments, that the decree in 
appeal, No. 20, of 1838, cannot affect the present suit, 
inasmuch as the Plaintiff was not a party to it, or the 
estate the property litigated for, the officiating Civil 
Judge considers them erroneous ; it is evident that 
the Plaintiff on the death of her mother became a 

>9 

party to the suit, as appears from the questions put to 
the Pundits, and their answer in that case, and that 
although the suit was brought for recovery of a sum of 
money, the proprietary right to the estate was the basis 
on which the suit was brought. As regards the claim 
made against the second Defendant, as the lease was 
continued and endorsed by the first Defendant, he 
must be considered the responsible party. The second 
Defendant pleaded, that the profits were too highly cal- 
culated, and was directed to show this ; he filed eight 
exhibits, receipts for money, which, however, do not 
disprove the claim of the Plaintiff, whose documentary 
evidence supports it. It is difficult to reconcile the fact 
of the first Defendant ignoring the late ChinnammaV s 
right to the estate, and his acknowledging and endors- 
ing an agreement made by her (though at most a life 
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tenant) extending over seven years, and four beyond 
her decease. Under the above circumstances, the 
officiating Civil Judge considers that the Plaintiff is 
entitled to a verdict, and he, therefore, decrees, that 
the first Defendant do make over to her, as sole sur- 
viving heiress of her deceased father, the estate of 
Erasaca Naiknoor^ and do also pay her the mesne 
profits .sued for, and all her costs in this suit. The 
first and second Defendants will each pay their own 
costs.’* 

From this decree the Appellant appealed to the 
Sudder Dewanny Adawiut at Madras, and that Court, 
consisting of Messrs. T, L. Strange and H, Frere, on 
the loth of July, i860, pronounced the following decree 
— “The Court is of opinion, that the first Defendant 
is precluded from challenging the succession of females 
to the estate in issue by the act of the Revnue Board, 
representing the Government, in installing Chin- 
nammal and Papamynal as the legitimate heirs of the 
previous Polllgar, a condition of things that was 
kept up unchallenged until the death of the sur- 
vivor of the widows. eighteen years afterwards. It 
has not been shown that this recognition of the 
widows was made under any limitation, or reservation. 
It must be taken, therefore, to have been absolute. 
It is urged that Polliams of the description of that 
in question, namely, not assured by /stl?nirar Sunnud, 
are not hereditary, but are held at the will of the 
Government, who on each lapse may appoint thereto 
whom they please. This plea, the Sudder Court notice, 
was not advanced in the Court below. 7 'he plea there 
urged was, in fact, inconsistent therewith. It was 
there contended, that the estate had fallen to the 
Government by escheat from lack of heirs, implying, 

59 
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therefore, clearly that, had there been an heir, that 
person would have been entitled to the property. 
The plea is also inconsistent with the installation 
and recognition by the Government of Chinnammal 
and Papammal as heirs of the preceding Polligavy 
and with the allegation that the Plaintiff’s pretensions 
are to be negatived, not because such is the will of the 
Covernment, but, as she is a female, a certain rule, 
being a rule of descent, being urged against her. The 
Court declines to entertain a plea thus urged upon 
them, not only novel in its nature, but inconsistent 
with the former pleadings upon which the defence has 
been based. The Court do not view the decrees cited 
by the Civil Judge as declaring the Plaintiff’s heirship 
to be conclusive against the Government, who were 
no parties to the suits in which they were given, but 
it being clear that on the demise of Chinnammaly 
without personal heirs, the estate reverts to the 
line of her husband, whose daughter the Plaintiff is, 
it is apparent to them that the Plaintiff is the next 
entitled to succession. The Court, finding no ground 
for interfering with the decree of the Civil Judge, dis- 
miss this appeal with costs.” 


The present appeal was from this decree. 

As the Respondent did not appear the appeal was 
heard ex parte. 

Mr. Forsyth, Q. C., and Mr. W. H. Melvilty for 
the Appellant, contended, 

First, that by the rule and custom of the Cum- 
hala Totfier caste, to which the Polligars of the 
PoUiani of Erasaca Patknoor belonged, no female 
could succeed to the Pollmm, and the Respondent, 



ON .\ri*£AL Fl<OM THR EasT INbiRS. 


455 


therefore, had no title, and further that, at the death 
of the last male possessor in 1835, in default of male 
issue, the Polliam, which was not assured by Istimirar 
Sunntid, escheated to Government, although the Go- 
vernment permitted the widows the enjoyment thereof 
for their lives. 

Secondly, that there had been a miscarriage of 
justice, as evidence to prove the rule and custom 
of succession to the Po/iiam, which had been tendered 
to the Civil Court of Madura^ before the hearing of 
the suit, had been refused, and it was submitted that 
on that ground the case should be remitted to India 
to take further evidence. 
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Their Lordships, alter observing upon the delay on 
the part of the Government in asserting their claim 
to the Polliam by escheat for the want of male 
heirs, and the evidence as to the custom and usage 
for females to succeed to the Polliam in question 
adduced by the Respondent, expressed their opini(ui, 
that the judgment appealed from was perfectly right, 
and dismissed the appeal, with costs. 
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rp 

1 HIS appeal was brought from such part of an 
Order of the Supreme Court at 'Madras, made in the 
matter of a claim of the Appellant, Ghoolam Moor- 

^ Present : Members of ihe Judicial Committee, — The Right 
Hon. Lord Ivingsdown, llie Right Hon. the Lord Justice Knight 
Bruce, and tl)c Right Hon. the Lord Justice 'ITirner. 

Assessors , — ThcRigiit Hon. Sir Lawrence Peel, and the Right 
Hon. Sir Janies VV. Colvile. 


of the Car- Snnreme Court of Madras, to investigate in a 

empoxvered Mob's estate. Held; that the 

summary ^ f limited the extraordinary remedy which 

r.Tve "to° c Uin'^def.n^d dieses of debt, but threw upon a Clai^mant 

the ordinary burthen of proof; by compelling the holder of 
rnTwri t?n IcLowleT^ or security, to prove the actual considera- 

tion given for it ; and upon those c a.m.ng the pnce of the goods 
non jjnd actual value of such goods. 

uTs not the practice of the Judicial Committee to disturb the find- 
ing of the Court below upon mere issues of fact, unless their Lordship 

L.! Mearlv satisfied that there has been some miscarriage, either in the 
nr in the appreciation, of evidence. 

In*^ cases that turn upon the credibility of the testimony given, the ap- 
ellate Court is disposed to defer to the judgment of the Judges who, with 
advantage of local experience, have had the means of seeing the 

witnesses under examination, and of inspecting the original documents. 
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toosah Khan Bahadoor^ as a creditor of the estate of 
the late Nabob of the Carnatic^ as did not allow 
certain sums of money and interest claimed by him 
against the Nabob's estate. 

The Nabob and his family, under the provisions of 
the Treaty by which the territory of the Carnatic was 
ceded to the British Government, was by Act of the 
Legislative Council of India, No. 1 . of 1844, ex- 
empted from process of the ordinary Courts of justice 
in Madras. 

The last Nabob of the Carnatic died on the 7th of 
October, 1855, leaving debts and liabilities to a largo 
amount unsatisfied, some of which were contracted 
by himself and some by Azeem Jah Bahadoor, as 
Nabob Regent, or Naib-i-Mooktar, during the infancy 
of the late Nabob. 

By an Act of the Legislative Council of India, 
No. XXX. of 1858, provision was made for the appoint- 
ment of a Receiver for the administration of the estate 
of the Nabob, and with respect to the satisfaction of 
all such debts as should be proved to have been fairly 
and justly contracted by the Nabob, or on his behalf, 
during his minority by Azeetn Jah ' Bahadoor, as Nabob 
Regent. Section 14 of that Act enacts, that “ Any 
person claiming to be a creditor of the said late Nabob, 
who, within the period of three months from the passing 
of this Act, shall file in the office of the Kegistrar of 
the said Supreme Court (at Madras), a written decla- 
ration, stating that he is willing to receive in full dis- 
charge of all his claims against the said late Nabob, or 
any property to which the said late Nabob at the time 
of his death was entitled, either at law or in equity, or 
which is liable either at law or in equity to satisfy 
the debts of the Nabob, such amount as shall be 
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ascertained by the said Supreme Court to have been 
justly and fairly due to him from the said late Nabob 
at the time of his death, or to be a charge upon such 
property, and to remain unpaid (the amount to be 
estimated in respect of moneys at the amount which 
shall be proved to have been actually advanced to or 
paid for the use of the said Nabobs and in respect of 
goods supplied or other matters at the amount which 
shall be proved to have been the fair and actual value 
thereof at the time when such debts were incurred), 
together with such interest (if any) not exceeding the 
rate of six per cent, per annum, as shall be awarded 
by the said Court ; and that he is willing to give up 
any mortgage or security which he may hold upon 
any part of such property as aforesaid, or which shall 
have been charged with the debt, — shall be entitled, 
upon giving up such mortgage, or security, to the said 
Receiver, to have the amount of his claim ascertained 
by the said Court, in manner hereinafter mentioned.'^ 
Section 22 of the same Act, so far as the same is 
material in this case, w’as as follows; — “Upon the day 
so fixed, or upon any other day to which the Court 
may think fit to postpone the investigation, the Court, 
after proof of the service of the notice required by 
section 19 of this Act, shall proceed to ascertain and 
determine, in a summary way, what amount is justly 
and fairly due from the estate of the said Nabob at 
the time of his death to the Claimant, whether the 
debt be payable by instalments or not, and whether 
or not the day or days fixed for the payment thereof 
shall have arrived. In ascertaining such amount the 
said Court shall not allow to any person claiming to 
be a creditor in respect of money lent or advanced, 
any larger sum than the amount which shall be 
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proved to have been actually advanced to or for the 
said late Nabob. ****•’ 

It appeared from the evidence adduced before the 
Supreme Court in support of the Appellant's claim, 
that the Appellant was the nearest male relative of 
the late Nabob, and many years older than the Nabob, 
and, having been associated with him from his early 
childhood, was upon terms of the greatest intimacy 
with him , that he had been brought up by the 
Nabob^s grandmother, commonly called the Nabob 
Begum, and was the intimate friend and confidential 
agent of the Nabob Begum : and also of the Nabob's 
mother, Ennayet Oonissa Begum, commonly called 
Bhow Begum ; that prior to the year 1843, the Appellant 
received from the two Begums gifts of houses and other 
property, and also large sums of money, to the amount 
of about 4 lacs of Rupees ; but in consequence of his 
extravagance, he was obliged to take the benefit of the 
Indian Insolvent Act in , 843 ; that subsequently 

to that period, the Appellant was constantly employed 

by the young Nabob, who had been installed in Au- 
gusl, 1842, in obtaining loans of large sums of money 
for him through money-lenders ; and there appeared 
to have been numerous confidential pecuniary trans- 
actions between the Nabob, his mother and grand- 
mother, and the Appellant; that in the year 1848, 
the Nabob, being involved in debt, established an 
office called Istafa Cutcherry, or an office for the 
settling of account: and from that office Bonds 
were issued in settlement of accounts ascertained to 
bo due, such Bonds bearing or not bearing interest 
according to the terms thereof; that shortly after 
the establishment of the fstafa Cutcherry, the Ap- 
pellant sent in a document, purporting to be an 
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account of balances due to him ; but, inasmuch as., 
such account was a mere abstract, without any par- 
ticulars, and the particulars, though demanded, were 
never obtained from the Appellant, his account 
was not settled, as were the accounts sent in 
by other persons, and the same remained unsettled 
at the time of the death of the Nabob in 1855 » 

Nabob's mother died some time before the month of 
May, 1849; Nabob's grandmother in the year 

1857: and the mother of the Appellant about the 
same time. 

On the igth of November, 1858, the Appellant 
filed a written declaration, in the terms prescribed by 
section 14 of the Act, No. XXX., of 1858, in the 
office of the Registrar of the Supreme Court, and 
thereby claimed to be a creditor of the late Nabob. 
Notice of such declaration was subsequently given to 
the Solicitor of the Government at Madras, together 
with the particulars of his claim, filed by him, and 
showing as due to him from the Nabob's estate, upon a 
balance of account, the sum of Rs. 13,50,958. 8a. yp. 

The particulars of claim consisted of two parts ; 
and in the first part — the items in respect of which a 
claim for principal and interest was made were de- 
scribed as follow;— ist item. “1846, January 10.— 
To cash deposited by this Claimant s mother with 
Ennayet Oonissa Begum, the mother of the late 
Nabob, prior to the date, which money was admitted 
by the late Nabob to be due and payable by him to 
this Claimant, in a letter addressed to this Claimant, 
written by his order, and signed by Saiar-ool-Moolk, 
his private secretary, dated the iith day of Shaban, 
1271, the original of which is filed herewith. This 
Claimant is unable, as he does not know' when 
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these moneys were paid, to give the dates of the pay- 
ments ; but on this loth of January^ 1S46, the late 
Nabob executed and delivered to this Claimant’s 
mother a bond for Rs. 7,00,000, payable to Mr. 
J, Arathoon, or order, which bond was given to 
this Claimant by his mother, and was delivered up by 
this Claimant to the Istafa Cufcherry, on or about 
the 1st September, 1851, Rs. 9,00,000." 2nd item. 
“1847, September i. — To each lent on or about this 
date by this Claimant’s mother to the said Ennayet 
Oonissa Begum, the mother of the late Nabob, in 
cash : which money the late Nabob promised to 
repay to this Claimant, with interest at 6 per cent., 
by monthly instalments of, Rs. 2,900. Rs. 1,00,000." 
3rd item. “ [841, September i. — To cash paid by the 
grandmother of the late Nabob of the Carnatic to his 
the Nabob's mother, in trust to pay the same to this 
Claimant as a gift, Rs. 2,00,000." 

In the second part of the particulars, the items in 
respect of which a claim for principal and interest 
was made were described as follow : — ist item. 
"1847, January i. — To cash paid by this Claimant 
to the late Nabob of the Carnatic himself, prior to 
the date, the dates and particulars of which he is 
unable to give; but, in 1847, the Claimant furnished 
an account, containing this item, to the Istafa Cut- 

cherry. Rs. 43,462." 2nd item. " 1855, March 5. 

To cash paid by this Claimant on this date to the 
late Nabob of the Carnatic of his use, in cash. 

70)475- 4a. 6p " 

The Claimant was examined and many documents 
were adduced by him. of which those principally relied 
on in support of the first item, were, in substance, as 
follow : — A memorandum in the handwriting of the late 
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Nabob, being an account of loans received by the Nabob 
from his niolher, from January to July, 1843, such 
loans amounting in the aggregate to Rs. 6,26,132. 
A document, purporting to be an account of moneys 
deposited by the mother of the Claimant with the 
Nabob’s mother, and showing Rs. 2,50,000, so de- 
posited in September, 1842, and Rs. 4,50,000, in 
January, 1843 — total Rs. 7,00,000 — and also pur- 
porting to comprise an account of the amount bor- 
rowed by the Nabob out of that sum, setting forth 
Rs. 6,27,132 as the amount so borrowed prior to 
August, 1843, and showing Rs. 72,868, as since 
borrowed up to January, 1844, making together the 
whole sum of Rs. 7,00,000. A document, purporting 
to be an account of the moneys borrowed by the 
Nabob between January and April, 1844, to the 
amount of Rs. 2,00,000, out of a sum of that 
amount stated to have been deposited by the 
Claimant’s mother with the Nabob's mother, on the 
J2nd of January, 1844. A document purporting to 
be an account of the moneys deposited by the 
Claimant’s mother with the Nabob's mother, and 
showing Rs. 2,50,000, so deposited in September, 
1842, Rs. 4,50.000, on January 7, 1843, and 
Rs. 2,00,000, in January, 1844 total Rs. 9,00,000. 
With respect to the last three documents, no 
evidence was adduced to prove when or by whom 
they were written. Though they were found among 
a miscellaneous collection of papers m a bundle 
brought from the Nabob's palace, it was urged by 
the Government that they were open to considerable 
suspicion, from the fact . of the late Nabob's re- 
cords having been kept in boxes, or bags, which 
had not. since the death of the Nabob, been securely 
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settlement by 
shortly after 
the following, 
balance, with- 
A document, 
1846. “ The 


protected, and were accessible to many perbons ; 
and also from the fact of their not having been 
known to exist by the Officers of Covernment be- 
fore the hearing of the claim, although such Officers 
had been for some time engaged in investigating the 
claim, and had required all documents bearing 
thereon to be produced. Another document, called 
“ Memorandum of the account of balances down to the 
31st day of December^ in the year of Christ, 1847,” 
alleged to have been submitted for 
the Claimant to the Istafa Cutcheyi s 
its establishment, which contained 
amongst other, items : — The former 
out any document, Rs. z lacs"' 
written on the loth of January^ 
limited time for repayment is the 31st of December 
of the said year, for Rs. 7 lacsr A petition o( 
the Claimant to the Nabobs having reference solely 
to the fact of the Nabob having mortgaged the 
house in which the Claimant resided. A Letter 
from Su/ar~ooJ A/oo//i, the Private Secretary of 
the Nabobs written according to the statements ol 
Salar-ooi Moolk and his brother-in-law, Gholam 
Mahomed, from the dictation of the Nabob, and 
stated to be, in reply to the above petition. This 
letter was the document referred to in the statement 
of this first item in the particulars, and com- 
menced as follows : — My respected Sir,— In 

conformity with the Order of His Illustrious High- 
ness, I beg to inform your Honour, in reply to your 
petition, that, out of the sum of q /acs of rupees 
which belonged to the mother of your Honour, and 
which was, at different times, deposited in th<; 
presence of His Highness, in charge of the respected 


1863. 

Ghoolam 

iMooktoozah 

Khan 

Bahadook 

V. 

The 

Govern- 

ment. 



464 


C.ASRS IN THK PKIVY COUNCIL 


1863. 

Ghoolam 

Moortoozah 

Khan 

Bahadoor 

V. 

The 

Govern- 

ment. 


mother of His Highness, a sum of 7 lacs of Rupees 
was, on one occasion, applied to her use by the 
respected mother of His Highness, and a bond was 
thereupon given for it by His Highness, with his 
signature, under date the loth day of the month of 
January, of the year of Christ, 1846.” The Claim- 
ant also produced a promissory note, dated the loth 
of January, 1846, signed by the Nobob in favour 
of John Arathoon, for 7 lacs of Rupees, which, from 
indorsements thereon, appeared to have been satisfied 
by payments from the Istafa Cutcherry, the first 
payment being of 6 lacs of Rupees on ist of Sep^ 
tember, 1851, and the other payment of i lac of 
Rupees, on 28th August, 1852. This promissory 
note was alleged by the Claimant to have been given 
by the Nabob on account of the amount alleged to be 
shown to have been borrowed by the Nabob out of 
moneys deposited with his mother by the Claimant's 
mother. Fhe Claimant was examined with reference 
to his knowledge of the pecuniary transactions between 
the Nabob and his mother, but all his knowledge was 
derived solely from certain alleged conversations 
with those parties ; and his evidence as to the sub- 
ject and effect of any conversation could not be 
relied on, as he confessed to an exceedingly defec- 
tive memory. 

The principal evidence as to the second item of 
the first part, namely, Rs. 1,00,000, was as follows : — 

A document, purporting to be a statement of the 
amount of loan received by the Nabob's mother from 
the Claimant’s mother, to be repaid by instalments 
of Rs. 2,000 ; such amount being i lac of Rupees. 
There was, however, no evidence as to when, or by 
whom, the above document was written. A letter 
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from the Nabob to his Dewan, in which the follow- 
ing passage occurred ; — “ I then caused the payment 
to be made, by adding to the fund the sum of 
two thousand rupees, on account of the instalment 
of Moomtazool iMoolky which my deceased mother 
used to pay, in discharge of the balances, amounting 
to hfty-eight thousand rupees.” 

The Claimant claimed this second item as against 
the estate of the Nabobs upon the ground, that he 
took possession of his mother’s property upon her 
death, but no evidence was adduced as to the amount 
of such property. 

No evidence was given by the Claimant in support 
of the statement in the particulars as to this second 
item, namely, that the late Nabob had promised to re- 
pay the sum to the Claimant, with interest at six per 
cent., by monthly instalments of Rs. 2,000. Nor was 
any evidence adduced to show any liability on the part 
of the late Nabobs or his estate, in respect of the sum 
comprised in the second item ; on the contrary, the 
Claimant himself stated that he did not include this 
second item in the account sent in to the Istafa Cut- 
cherry y because it was not the debt of the Naboby but 
was the debt of the Nabob’s mother. 

The principal evidence as to the third item of the Hrst 
part of the claim, namely, Rs. 2,00,000, was as fol- 
lows : — A document purporting to be an account of 
money deposited by the Nabob's grandmother with the 
Nabob's mother, for the use of the Claimant, on the 
4th of Septembery to the amount of 2 lacs of 

Rupees ; and also purporting to contain an account of 
the amount borrowed by the Nabob out of that sum, 
from time to time, between the years 1844 and 1847, 
showing the whole sum to have been so borrowed prior 
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to August^ 1847. The before-mentioned letter from 
Salar~ool Moolk which contained the following pas- 
sage : — “ Besides this, a sum of 2 lacs of Rupees 
which was, one year previous to the coronation of 
His Highness, deposited with great secrecy with the 
respected mother of His Highness, by the respected 
grandmother of His Highness, namely the Nabob 
Begum Sahib, who had brought you up, and who had 
deposited it for your use like your mother, was also 
at the same time applied by His Highness to his own 
use. Documents and instalments will be caused to 
be issued to your Honour for the same. The omis- 
sion of this item in the account sent by your Honour 
to the Istafa Cutcherry was, it is believed, owing to 
the ignorance of your Honour respecting this mafter. 
You having written your petition to His Highness, 
that His Highness has altogether forgotten your trans- 
actions ; but since a transaction of which you were 

» 

not aware has been made knovvn to you, Jt is 
manifest that His Highness has not forgotten your 


transactions.” 

According to the evidence of the Claimant himself, 
he never knew anything about the alleged deposit of 
this sum of 2 lacs of Rupees until the receipt of the 
last-mentioned letter in 1855. although he admitted 
he was in constant communication with the Nabob's 


randmolher. 

In the particulars as to the Hrst item of the second 
art viz., Rs. 43,462, the Claimant stated, that he 
irnished an account containing this item to the 
-dafa Cutcherry in 1847. In the account to which, ac- 
jrding to his evidence, the Claimant thus referred, 
lere was no such item as Rs. 43.462, but the Claimant 
ated that such sum was made up of a portion of an 
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item and of other items comprised in that account, the 
portion of an item being' the suni of Rs. 25,000 and 
odd, part of a sum of Rs. 55,000, described in such 
account as * paid to Plis Highness on different occa- 
sions, but pari of which, viz., the sum of Rs. 29,000 
and odd, was staled not to have been paid by the 
Claimant, but by a person, called Rajah Coondttn Lali^ 
and the other items in that account, alleged as 
making with the sum of Rs. 25,000 and odd, the 
sum of Rs. 43,462, being as follows ■ — “ On account 
of Cotarya Nund Loll and others, Rs. 8, 1 50 ; for the 
expenses of the feast called Eed-ool Fitus, 1,000; 
purchasing a horse from Arothoo^i, Rs. 400; pur- 
chasing two horses, Rs. i ,000 ; two watches, with 

chains, &c., Rs. 840; composed of various kinds, 

for discharging the money of the Bond belonging to 
the Meer-i-Soinany, or the Commissariat department 
of the Rs. 1,050; the account of Miller, for 

the purchase of utensils, &c., Rs. 4,666. 8a. ; for 

the purpose of sending the servants of His Highn<‘ss 
to Ennore at night, Rs. 400.“ 

With respect to the sum of Ks. 25,000 and odd, 
being, after deducting the other items from the sum 
of Rs. 43,462, the sum of Rs. 25,955. ^^1 rio 

evidence was adduced, except certain statements 
of the Claimant, alleging that the sum was due 

to him. The Claimant was not able to state when or 
for what sum, or whether any part thereof, was paid 
by him, and he did not produce any accounts, in fact 
he admitted that he never kept any regular accounts 
at all. With respect to the sum of Rs. 8,150, the 
( laimant contined his claim to the sum of Rs. s.ooo 
part thereof, and such sum was awarded to him bv 
the judgment of tlu- Supreme Court. With respect 
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to the next sum of F^s. 1,000, there was no evidence 
whatsoever, except the fact of such sum being in- 
cluded in the account, and the statement of the 
Claimant that he had paid such sum for the Nabobs 
but the Claimant was unable to produce any corro- 
borative evidence, or even to state in what year such 
alleged payment had been made. With respect to 
the next sum of Rs. 400, for the purchase of a horse 
from Mr. Arathoon, the Claimant was unable to depose 
as to the amount he paid Arafhoon, Mr Arathoon, 
in giving evidence, said that he had no recollection 
of the Claimant purchasing a horse for Rs. 400 ; but, 
upon the production of his account-book for the year 
1846, it appeared that he had in that year sold a 

horse of the Claimant for Rs. 350. The sum of 
Rs. 350 was awarded to the Claimant by the judg- 
ment, of the Supreme Court. With respect to the 
next sum of Rs. 1,000, for the purchase of two 

horses, the only evidence given was that of the 

C'laimant and of Aj'athoon. The Claimant, did not 

recollect whether he bought the horses from Major 
Taylor^ or Arafhoon, nor clearly as to the price given 
by him ; and Arafhoon knew nothing whatsoever 
about the price, though he recollected the purchase 
of two horses from Major Taylor. With respect to 
the next two sums, of Rs. 840 and Rs. 1,050, the 
Supreme Court deemed the evidence sufficient, and 
awarded the same to the Claimant. With respect to 
the next sum, of Rs. 4,666. 8a., in addition to the 

statement of the Claimant that he had paid that sum, 
Mr. Miller was examined, and he proved the payment 
by the Claimant of Rs. 4,000. on account of the Nabob, 
on the loth of May, 1847. The sum of Rs. 4,000, 
was awarded to the Claimant by the judgment of the 
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Supreme Court. With respect to the next sum of 
Rs. 400 there Was no evidence whatsoever, except the 
fact of its being an item in the account. 

With respect to the second item of the second 
part, viz., Rs. 70,4^5. 4a. 6p., the present appeal had 
no reference, as the Supreme Court, deeming the 
evidence in support thereof sufficient, awarded the 
same to the Claimant. 

The evidence adduced on behalf of the Government 
in opposition to the claim, comprised the following 
documents, namely, a letter from Gkolam Mahomed, 
the Moonshee of the Istafa Cutcherry, to the Claimant, 
which showed that the Claimant was called upon to 
furnish a full and detailed account of the debts con- 
tracted by the Nabob through or with the Claimant, 
in lieu of the account which had then been sent in, 
and was described in such letter as an abstract ac- 
count.” A letter from the Nabob to the managers of 
the Istafa Cutcherry, which was as follows : — “ Gen- 
tlemen, — In answer to your letter, bearing this 
day’s date, it is written, that certainly the matter of 
Moomtaz-ool-Bahadoor, in consequence of there being 
no satisfactory documents, showing the receipts and 
balances, &c., as to afford entire satisfaction to you, 
the members have no right to obtain a speedy and 
complete settlement. Nevertheless, it appears to mo 
just and proper, that for the present the settlement of 
the money that stands payable by my deceased Autiya 
(or High ness, meaning thereby the Nabob's mother) — 
that is to say, six lacs of Rupees, which is a part of the 
money mentioned in the bond for sev<m lacs of Rupees 
now remaining with the said Bahadoov should, one 
way or other, be made in the first instance, in order 
that she may not be subjected to any demand or 
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caption in the day of resurrection, which in my 
opinion, and according to my principles, is worst of 
all things. After this, respecting other matters of 
the said Bahadoor^ anything that is to be done in 
accordance with the rules of those gentlemen will be 
done. What more should I trouble you with ? — Mo~ 
hummud Ghous.'* 


It appeared that shortly after the above letter, 
and in consequence thereof, the sum of six lacs 
of Rupees was paid by the Istafa Cutcherry to the 
creditors of the Claimant, and an indorsement of 
such payment made on the promissory note as 
hereinbefore mentioned. The terms of the above 
letter were directly opposed to the allegations of 
the Claimant as to the promissory note having 
been given by the Nabob in respect of moneys 
borrowed by him out of the nine lacs- of Rupees, 
alleged to have been deposited by the Claimant's 
'mother wilh the Nabob's mother. A letter from 
Ghoiain Mahotned to the Claimant, reproaching him 
for his negligence, and requesting him immediately 
to send in his accounts and notes of hand : and another 
letter from Gholam Mahomed to the Claimant, stating 
that no answer had been received to bis previous 
letter of the 4th of September, and pressing for the 
accounts, in order that they might be submitted to 

the Nabob, were also produced. 

The claim was heard before Sir Adam Bittleston, 

the Officiating Chief Justice, in the months of June, 
September, and October, i860; and on the I4lh of 
December, i860, that Judge pronounced judgment 
and passed an Order thereon. By such Order 
and judgment the Supreme Court disallowed the 
whole of the items comprised in the first part of 
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the Claimant’s particulars, with costs ; and with 
respect to the second part of such particulars, the 
Court awarded to the Claimant the several sums 
of Rs. 70,475. 4a. 6p., Rs. 5,000, Rs. 350, 
Rs. 840, Rs. 1,050, and Rs. 4,000, and interest and 
costs of and incident thereto, and disallowed the 
residue of the claim to the items in such second part, 
with costs. 

The Claimant being dissatisfied with the Order and 
judgment of the Supreme Court, obtained leave to 
appeal to Her Majesty in Council against so much 
thereof as did not allow to him the moneys and in- 
terest claimed in his particulars, over and above the 
sums and interest mentioned as allowed in the Order 
and judgment (save only as to the sum of Rs. 3,150, 
paid by the Istafa Cutcherry, as admitted by the 
Claimant, and his costs thereof), and also against so 
much of the Order and judgment as directed the 
payment by him of such costs, as. in that Order 
mentioned. 

Before any proceedings were taken in tlie appeal, 
Gkoolam Moortoozah Khan Bahadoor died, having 
by his Will appointed George Gilbert Kehle Richard- 
son and James Scott Savery Richardson, two of his 
executors thereof, who, on the 24th of April, 1862, 
proved the same in the Supreme Court at Madras. 
By an Order in Council, dated the 3rd of February, 
1863, the appeal was revived, and leave was given 
to them, as executors, to prosecute the appeal, which 
was accordingly done. 

In support of the appeal, the Appellants by their 
case contended, that the judgment of the Supreme 
Court at Madras was erroneous. 

First, as the Government were bound hv the 
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admission of the late Nabohj that he was indebted to 
the Claimant for the amounts claimed for money 
advanced to and paid on account of the Nabob, 

Second, that there was sufficient evidence to show 
that the sums in question were advanced and paid 
on account of the Claimant ; and 

Third, that the Supreme Court ought not in equity 
to have ordered the Claimant to pay the Respondents 
the costs of appearing and opposing his claim at 
the hearing. 


The Government submitted, that the Order and 
judgment was right — 

First, as respected the first and third items of the 
first part, that there was no trustworthy evidence of 
the Claimant mother having made the alleged de- 
posits with the Nabob's mother, and that the means and' 
the conduct of the Claimant's mother, so far as the 
same appeared in evidence, were opposed to the sup- 
position of such deposit having been made. 

Second, that with regard to the second item of the 
first part, there was no trustworthy evidence of the 
Nabob's grandmother having made the alleged de- 
posit with the Nabob' s mother, and that the conduct 
of the Nabob's grandmother was opposed to the sup- 
position of such deposit having been made. 

Third, with regard to the items of the first part, 
that even if the alleged deposits by the Claimant's 
mother and the Nabob's grandmother with the Nabob's 
mother were in fact made, it was not proved that the 
Nabob borrowed, or appropriated to his own use, the 

sums so deposited, or any of them. 

Fourth, as respected all the items of the first part, 
even if the moneys were, in fact, deposited, and the 
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Nabob did actually borrow or appropriate the same to 
his own use, the claim of the former Appellant in re- 
spect thereof was not such a claim as could be allowed, 
consistently with the provisions of Act, No. XXX, of 
1858, under which the claim was preferred. 

Fifth, as respected the sums and portions of sums 
comprised in the first item of the second part, which 
were disallowed by the judgment appealed from, 
that there was not sufficient evidence to prove that 
such sums, or portions of sums, were justly and fairly 
due to the former Appellant from the Nabob at the 
time of his death ; and 

Lastly, that the parts of the Order appealed against 
were in accordance with the probabilities of the case, 
and no other Order with respect to the subject-matter 
of the appeal would have been warranted by the 
evidence adduced in the case. 
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Sir Hugh Cairns, Q. C., and Mr. Ayrton, were 
heard for the Appellants. 

At the conclusion of their argument, their Lord- 
ships, without calling upon 

The Solicitor-General (Sir R, Palmer)^ Mr. 

Forsyth, Q. C., and Mr. H. Melvill, 

who appeared for the Government, 

directed the case to stand over. 

After consideration, judgment was now delivered by 9^^’ 

1863. 

The Right Hon. Lord Kingsdown. 

This case stood over after the Appellant’s Counsel 
had been heard, in order that their Lordships might 
have an opportunity of examining the evidence on 
which the cjacslions raised by the appeal depend. 
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They have accordingly done so, and having considered 
it carefully, and fully weighed the arguments advanced 
on the part of the original Appellant, in the course 
of which everything that can be found in the record 
favourable to his case, was well connected and 
arranged, they liave come to the conclusion that the 
appeal cannot be supported. 

It is brought against an Order of the Supreme 
Court of Madras^ disallowing some, while it allowed 
other items of a claim preferred by Ghoolam Moor~ 
toozah Khan Bahadoor^ the deceased Appellant, under 
the Act passed in 1858, by the then Legislative 
Council of India, for the administration of the estate 
and for the payment of the debts of the last Nabob 
of the Carnatic, 

The claim w'as made under the 14th section of the 
Act, No. XXX. of 1858, By that and the subsequent 
sections it is provided, that any person claiming to 
be a creditor of the late Nabob, who shall file a decla- 
ration stating that he is willing to receive in full 
discharge of all his claims against the Nabob, or his 
estate, such amount as the Supreme Court shall 
award under the provisions of that Act, shall be en- 


itled to have his claim investigated in a summary 
vay, and to receive the amount awarded out of the 
Lssets of the late Nabob, in the hands of the Receiver 
ippointed under the Act, if these shall be sufficient 
or the purpose ; and if they shall be insufficient, out 
>f the Public 'I'reasury. The Court, however, in the 
-vercise of this summary jurisdiction, is by the 22nd 


section forbidden to allow to any Claimant, in respect 
to money lent or advanced, any larger sum than the 
amount which shall be proved to have been actually 


advanced to or for the late Nabob, with simple interest 
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thereon, not exceeding the rate of six per centum 
per annum ; or to any Claimant in respect of goods 
supplied, or of any other matters, any larger sum than 
the amount shall be proved to have been the fair and 
actual value thereof at the time when the debt was 
incurred, with simple interest, not exceeding the rate 
aforesaid, if the Court shall consider the Claimant 

entitled to interest. It would seem, therefore, that 
the Act not only limits the extraordinary remedy 
which it gives to certain defined classes of debt, but 
throws upon the Claimant more than the ordinary 

burden of proof, compelling the Iiolder of any written 

acknowledgment, or security, to prove the actual con- 
sideration for it ; and those claiming the price of 

goods delivered, to prove the fair and actual value of 
them. 

The late Appellant, who was a kinsman of the 
Nabob, and was always on terms of intimacy with him, 
appears to have been an extravagant, and, for many 
years, a needy person. In 1843, he took the step, 
most unusual, as we understand, for a person of his 
rank, of passing through the Insolvent Court. In 
*851, on the occasion of making a final settlement 
with his creditors, he was assisted by the issue, by 
the Nabob, of sum securities, known as the Istafa 
Cutcherry Bonds, to the extent of seven lacs of Rupees. 
1 hese Bonds were handed over to creditors of the 
late Appellant ; they have been since paid, and are 
not now in question. It is said on the part of the 
Appellant that they were given in part discharge of a 
large debt due from the Naf>oh, but that this payment 
left other demands still unsaiistied, which are the 
subject of the present pro( <'edings 

The principal item now in controversy, is founded 
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Upon nfioneys said to have been placed by the mother 
of the late Appellant in the hands of the mother of 
the Nabob ; three lacs by way of loan, two lacs by way 
of deposit in trust for the late Appellant. 

For these sums it is not pretended that the Nabob 
was originally liable, but it is stated, that he deceived 
them from his mother, and thereby became liable for 
them, and acknowledged his liability. The debt of 
seven lacs of Rupees was said also to have consisted 
mainly of moneys advanced in the same way by the 
mother of the Nabob, and secured by his promissory 

note. 


The story told on behalf of the late Appellant seems 
to their Lordships full of the grossest improbabilities. 
It is highly improbable that his mother, who appears 
to have been in the receipt of a small pension only, 
should have had the means of advancing, as she is 
said to have done, no less than ten lacs of Rupees to 
the mother of the Nahoh, especially within the short 
period within which these sums are alleged to have 
been advanced. It Is equally Improbable that these 
advances. Is in fact made by the late Appellant’s 
mother should have been made, as they are alleged 
to have been, without his knowledge. If these sums 
were really due, it is scarcely to be credited that the 

claim for them should not have been 
in .848, when the account was sent in to the 
Cutchcrry,-^r. account, it Is to be observed, ,n which 
writU^n documents not now produced are referred to 
as vouchers for some of the Items. Again, it «ost 
improbable that the grandmother of the Nabob should 
have deposited two laCs of Rupees with the Nabob's 
mother as a provision for the late Appellant, and that 
no communication should for several years have been 
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made to him upon the subject. Yet there is no 
trustworthy evidence to explain any of these im- 
probabilities, or to support the ingenious theories 
suggested * at the Bar. The promissory note for seven 
lacs of Rupees, part of these alleged advances, is not 
given to the lady who is said to have made the 
advances, but to Arathoon, who appears to have been 
engaged in other pecuniary transactions with the 
Nabob. No reliance can, in their Lordships’ judg- 
ment, be placed on the letters alleged to have been 
written by or by the direction of the Nabob admitting 
the late Appellant's claims, or upon the extracts 
alleged to have been made from the Nabob's accounts. 
The letter of the 26th of April, 1848, in their Lord- 
ships' opinion, bears upon the face of it palpable marks 
of having been concocted for the mere purpose of sus- 
taining the late Appellant's claims, and cannot be 
relied upon to support them ; and if this document 
be fabricated, the fabrication is all but fatal to the 
Appellant's case. Beyond this, it is plain upon the 
evidence, that the Istafa Cutcherry disputed the late 
Appellant’s claims. He was called upon for accounts 
and particulars. He rendered none, and did not pro- 
secute his claim in the lifetime of the Nabob. More- 
over, the evidence shows that the late Appellant for 
some time at least acted as agent for the Nabob, and 
was in receipt of moneys on his account, and there is 
no proof of these moneys having been fully accounted 
for by him. Their Lordships are satisfied that the 
Court below was quite right in holding that no suffi- 
cient evidence had been offered in support of this 
charge. 

Nor have they been able to satisfy themselves that 
any of the smaller items which have been disallowed 
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on the second part of the claim ought to have been 
allowed. It is unnecessary to consider whether some 
of the items disallowed, if satisfactorily proved, would 
have constituted debts recoverable under . the 14th 
section of the Act, because their Lordships think that 
they are not proved. It is not the course of this 
Committee to disturb the finding of the Courts below 
upon mere issues of fact, unless it is clearly satisfied 
that there has been some miscarriage, eithefr in the 
reception or in the appreciation of evidence. In cases 
that turn upon the credibility of the testimony given, 
it is disposed to defer to the judgment of those 
who, with the advantage of local experience, have 
had the means of seeing witnesses under exami- 
nation, and of inspecting the original documents. 
Their Lordships also feel that in the exercise of this 
Statutory and peculiar jurisdiction, the Court below 
was almost bound to insist on the utmost strictness 
of proof. For it needs but little knowledge of human 
nature, as it exists in fndia^ to see that a scheme 
involving the payment out of the public Treasury of 
the debts of a native Prince, who seems to have lived 
and died in a state of chronic insolvency, was cal- 
culated to bring forth a host of Claimants not likely 
to be very scrupulous, either in the statement of 
their demands, or in the manufacture of evidence to 
support them. And, it is obvious that the Govern- 
ment which has thus undertaken to pay the debts of 
the Nabob, must be without many of the means which 
an ordinary representative of a deceased person would 
have of resisting claims, either wholly false or dis- 
honestly swollen. 

Upon the whole case their Lordships are unable to 
see any sufficient ground for disturbing the judgment 
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of the Court below, and they must, therefore, humbly 
recommend to Her Majesty that this appeal be dis- 
missed, with costs. 
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Rajah Lelanunu Sing 


Appcilant', 


AND 

The Government or- Bengai.. Kal- 

LYPERSHAD (Ghatwal), the son and. 

heir of Bikrum Singh, deceased, 
and Gooman Singh 

On appeal from the Sudder Dewanny Adawlnt at 

Calcutta. 

Xn this case the appeal was brought from sucl» part of 
a decree of the Sudder Dewanny Adawlnt, dated the 2yth 
of February, i860, as did not award to the Appellant, 
the wasilat, or mesne profits, of certain Ghatwally lands 
released from assessment by such decree. The decree 
in question was made in a suit instituted by the 

^ Present: Members of the Jiutianl Jhe Kij-ht 

Hon. Lord C helmsford, the Right flon. the Eord Justice Knight 
Bruce, and the Right Hoti. Sir John Taylor Coleridge. 

Assessors,— r[,e Him. Sir Lawrence Peed, and tl,e Rigl.t 

Hon. Sir James W. Colvile, 


J6th, 27th, & 
28th Nov., 
1863. 

The Sneitier 
newanny 
Adawlnt, at 
Calcutta, 
acting as 
Special Com- 
missioners, 
under Itcn. 
Reg. HI. of 
• 828, in re- 
sumptionsuits 
have jurisdic- 
tion in a sum- 
nuiry way fo 
direct pay- 
ment of 
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sr-i 
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Bengal Government to resume and assess certain 
Ghatwally lands. The lands consisted ^ of thirteen 
mouzahs^ situate in Pergunnahsy Wusluh and Ma- 
halat Khurruckpore^ in theZemindary of Khurruckpore, 
to which the Appellant, as heir of his father, the late 
Rajah Bidanund succeeded as Z emindar ; 

were held of that Zemindary by the GhatwalSy for the 
protection of the Zemindar's other lands, by guard- 
ing the ghats, or passes, in the neighbouring mountains 
from the invasions of Hill men and robbers. A de- 
cree, in the first instance, was made in the suit in 
favour of Government by the Special Deputy Col- 


lector, which decree was reversed on appeal by the 
Zillah Judge, exercising the powers of a Special 
Commissioner of Government under Ben, Reg. HI. 
of 1828. The decision of the Zillah Judge was, in 
its turn, reversed, and the decision of the Deputy Col- 
lector substantially restored by the Officiating Judge 


of the Sudder Dewanny Adawlut, exercising the powers 
of a Special Commissioner under that Regulation. 
Subsequently, a decree was made by Her Majesty in 
Council in an analogous case (a) wholly inconsistent 
with the decree in the present case, and in con- 
sequence thereof the Sudder Dewaiiny Adawlut by 
three of its Judges, also exercising the powers of 
Special Commissioners, upon a petition for review, 
pronounced a final decree, a part of which was 
now appealed from, and by such decree it was de- 
clared, that the resumption and assessment of the 
lands in question was illegal and the relinquishment 
thereof by Government ordered. The Court, how- 


(rt) Raja Lelanund Sing Bahadoor v. The Government of 
Bengal, 6 Moore's Ind. App. Cases, loi, ivhere the nature and 
tenure of Ghatwally is fully described. 
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ever, refused to decide on the right of the Appellant, 
as Zemindar^ to have from the Government the 
wasilat, or mesne profits, of the lands in question, 
being a portion of his Zemindary^ after the re- 
sumption and during the long period they were in 
the possession of the Government, or of the other 
parties with whom the Government made a temporary 
settlement thereof. 

By the Order made in the appeal of Raja Lela- 
nund Sing Bahadoor v. The Government of Bengal (a), 
known as suit, No, 2,045, their Lordships reversed 
the decree in that suit made by the Special Commis- 
sioner, and declared that the Ghatwally lands in 
that suit were not within the meaning of cl. 4, 
sec. 8, Reg. 1 . of 1793, as included in allowances 
made to the Zemindar for Police establishments ; but 
that they formed a part of the Zemindary of Khur- 
ruckpore, and were included in the Permanent Settle- 
ment for that Zemindary, and covered by the jum7na 
assessed upon it. 

In consequence of that decision the Appellant, on 
the 9th of July, 1856, presented a petition in another 
resumption suit, which, with many others relating to 
the same subject and in the same Zemindary, had 
been instituted by the Government, to the Special 
Commissioner of Calcutta, stating the judgment of 
the Lords of the Judicial Committee in the above 
appeal, submitting that the two cases were similar, 
and that the decree ought to be the same in 
both, and praying that an order might be made 
admitting a review of the judgment and decree of the 
Special Commissioner made on the 14th of August, 
1851, in the present suit. This petition, although it 
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(rt) 6 Moore’s Ind. App. Cases, 132. 



CASES IN THE PRIVY COUNCIL 



1863. 

Rajah 

Lelanund 

Sing 


V. 

The 

Government 

OF 

Bengal, 
and others. 


had special reference to the present appeal, applied 
also to eighty-two other cases in which the Govern- 
ment had sued to resume Ghatwally lands within 
that Zemindary^ and had obtained decrees in its favour. 
The Ghatwals were not represented by Vakeels before 
the Commissioners. 

% 

The hearing of the petition for review took place 
on the 29th of February^ i860, before Messrs, H, T. 
Raikes, C. Bmny Trevor^ and E. Alexander Samuels^ 
three of the Judges of the Sudder Dewanny Adawlul, 
acting as Special Commissioners, when they pro- 
nounced judgment, granting a review of the judgment 
complained of, as well as that passed by the Court, 
sitting as Special Commissioners, in the eighty-three, 
and two other cases specified, but they declined to 
decide the question of the Appellant's right to the 
wasilat^ or mesne profits, as being boyond their juris- • 
diction, the GhaHvals not being represented by Vakeels, 
and refused to make any Order in respect of a sum 
of money paid by the Zemindar to the Government. 
The material part of this decision will be found in 
the judgment of their Lordships on this appeal (a). 

The Appellant presented a petition for leave to 
appeal to Her Majesty in Council, from so much of 
his decree as was adverse to the claim of the Appel- 
lant, to the wasilal, and possession of the mouzahs 

in question. 

On the 7th of February, 1861, an Order was made 
by the Sudder Dewanny Adawlut, upon the petition 
of the Appellant, directing that the names of Kally- 
pershad, Ghatwal (son of Bikrum Sing), and Gooman 
Singh, a purchaser, should be inserted as Respon- 
dents, with the Bengal Government ; such insertion 


(rf) Post, pp. 487-8. 
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was accordingly made, and subsequently the appeal 
was admitted. 

The Government of Be^igai alone appeared before 
the Privy Council to support the decision of the 
Special Commissioners. 

Mr. Rolty Q. C., and Mr. Lath, for the Appellant, 
argued 
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First, that the mouzahs in respect of which the 
wasilat accrued, were a portion of the Zemindary 
of the Appellant, for which the revenue had been 
and still was under the Permanent Settlement paid 
to Government by him, or those through whom he 
claimed title as Zemindar, and consequently any 
mesne profits received by the Government in respect 

of the mouzahs ought to have been paid over to him 
the Appellant, as Zemindar. 

Second, that as to that portion of the wasilat 
was paid out of the Government Treasury to the 
Appellant, under a former decree in his favour, the 
same having been subsequently deposited by him 
with the Government under protest to abide the result 
of the litigation as to the resumption of the lands 
themselves by Government, the same ought to have 
been refunded to the Appellant, as a matter of course, 
on the final decision in his favour. 

Third, that even as between the Zemindar and the 
Ghatwah, the Court below had jurisdiction to deter- 
mine any question of right as to the mesne profits, 
regard being had to the powers formerly exercised by 
the ordinary Courts of Judicature in like cases under 
cl. I, sec. 31, Ben Reg. II. of ,819, to grant redress 
-n any case in which the Revenue authorities should 
violate the rights secured to a Zemindar by the Per- 
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manent Settlement, and with reference to the powers 
of Special Commissioners, appointed under Ben. Reg. 
III. of 1828, section 2, for the final determination of 
like cases, in place of the ordinary Courts, whose 
powers are by such Regulation expressly taken away, 
and the decree of such Special Commissioners made 
final ; and further that if there was any defect of par- 
ties, by reason of the Ghatwal not appearing by Vakeel^ 
on the hearing on the petition for review the Court 
might have ordered such defect to be remedied, and, if 
necessary, might have postponed the hearing for that 
purpose, so that complete justice might have been 
done in that suit. 


The Attorney General (Sir R. Palmer)^ Mr. 
Forsyth^ Q. C., and Mr. W. H. Melvilly for the 
Bengal Government. 

Contended, first, that the right to demand pay- 
ment of the wasiiat and interest thereon from the 
Government Treasury was in the Ghatwal^ if in any 
one, as the Ghatwal was in possession of the lands 
in question at the time of the institution of the re- 
sumption proceedings, and he had paid into the 
Government Treasury the principal sum claimed by 
the Appellant, the Zemindar, and that there was 
nothing to show that, independently of those pro- 
ceedings, such possession could have been interfered 

with, and 

Secondly. That no claim was made to the wasiiat 
before the Special Commissioners on the part of any 
person other than the Appellant, and, therefore, the 
Court below could not properly have adjudicated 
upon the claim to the wasiiat between the Ghatwal 

and the Zemindar, 
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Their Lordships’ judgment was delivered by 

The Right Hon. the Lord Justice Knight Bruce. 

The appeal in this case is by the Zemindar of 
Khurruckpore, from a portion of a decree pronounced 
in the year i860, by three Judges of the Sudder 
Dewanny Adawlut at Calcutta, acting as Special Com- 
missioners under Regulation III. of 1828. The Go- 
vernment of Bengal, the only party besides that has 
(whether both or either of the other Respondents, or 
nominal Respondents, could or could not have) ap- 
peared here is content with the decree, has submitted 
to it, and desires to support it as it stands. 

The matter arose thus Some years before the 
year 1855, the Government of claimed a right 

to resume or reassess lands of considerable extent 
and value within the Zemindary of Khurruckpore in 
the possession of various Ghatwals, who held them by 
Ghatwally tenure under the Zemindar. The claim 
was enforced by the Government, though opposed on 
the part of the Zemindar, and for some time at least 
on the part of some, if not all, of the Ghatwals. 
There was a great and complicated mass of litigation 
upon the subject before various Tribunals, with various 
success; sometimes one party gaining a decision, 
sometimes another. 1 he suits were numerous. At 
last the brought one of them by appeal 

before Her Majesty in Council, and upon that appeal 
{Raja Lelanund Sing Bahadoor v. The Government of 
Bengal) the Judicial Committee, in 1855, decided 
against the Bengal Government on grounds fatal in 
principle to its entire claim of resumption and re 
assessment as to all the Ghativally lands. The deci- 
sion was in the same year .sanctioned by Her Majesiy 
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The case, with the judgment delivered here by Lord 
Kingsdown on the part of the Judicial Committee, is 
reported in Mr, Moore's Sixth volume of “ Reports 
of Indian Appeals,” p. loi, a report to which their 
Lordships refer, and which has, during the argument 
on the present appeal, been cited more than once. 
This decision the Bengal Government, or the Special 
Commissioners, determined very properly to consider 
binding as to all the Ghatwally lands that had been 
resumed, or reassessed, and the invalidity of the re- 
sumption and reassessment from the beginning may 
be treated as now established. But there remained 
a material question — the question as to the right to 
recover from the Bengal Government the large sums 
which, as rents, or profits, they had wrongfully or 
erroneously, by means of the invalid resumption, or 
reassessment, obtained from the Ghatwals. The 
Government had latterly not disputed, nor does dis- 
pute, its liability to make good this amount with 
interest to some person or persons, but for some years 
has, in consequence of the decision of 1855, consi- 
dered itself as owing the amount with interest to or 
holding it for some person, or persons. After the 
judgment of 1855, the Zemindar instituted, or conti- 
nued a proceeding before the Judges of the Sadder 
Deivanny Adawluf, as Special Commissioners, for the 
purpose of obtaining the benefit of that judgment, 
and payment of the principal and interest of the sums 
which in respect of the lands or part of the lands the 
Government had wrongfully or erroneously received. 
This proceeding was brought to a hearing in i860, 
and upon it the Judges made the decree now under 
partial appeal as already stated. The material portion 
of it is as follows ; — “ The Government Pleader argues 
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that it is nowhere contended that these lands when 
resumed were not in the possession of the Ghatwals, 
who paid, in some instances, a small quit-rent to the 
Zemindar, and in others, nothing at all ; but they were 
bound in either case to render certain public services, 
as the conditions of holding their tenures. That, as 
the services of the Ghatwals were excused during the 
resumption of their lands, they might, with some 
reason, claim a refund of the past collections on the 
release of the lands, minus the value of the services 
they would have performed if no resumption had 
taken place ; that the landlord cannot, however, 

under any circumstances, be entitled to this refund ; 
that, moreover, the Gkatwais themselves have raised 
no claim for refund, and are not represented before 
the Court : and as the Zemindar has paid no thing, 
he has no right to demand the wasiiat. It appears 
to us that, under the circumstances thus dis- 
closed in the statements of the parties before us, 
the applications for a review of the several judgments 
passed by this Court, as Special Commissioner, at 
different times in the eighty-three cases now under 
consideration, should be granted ; and, as the only 
point for determination is the applicability of the 
decision passed by the Privy Council on the 13th of 
August, 1855, in case No.2,045, to the cases now 
before us, and that point is conceded by the Govern- 
ment, who has also intimated to us, through the 
Government Pleader, that out of deference to the 
decision of that High Court of appeal, the lands have 
been already restored to the Ghatwals, it seems to 
us unnecessary to postpone judgment in these cases 
On the authority, then, of the Privy Council's 
decree, and for the reasons set forth therein, we 
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reverse the decision passed in the several cases 
brought up for revision before us, and direct that 
the resumed lands be released from assessment. 
As to the wasilat, which has been taken by the 
Government from the parties in possession, if the 
contest before us was confined to the simple question 
whether the Government was liable or not to the 
Ze 7 nindar for the amount, we should have no hesita- 
tion in declaring, that as the Government Officers are 
held to have had no valid ground for the proceedings 
under which they resumed and assessed the lands 
dispensing with the services previously rendered by 
the GkafwalSj and not showing that any expenditure 
was made for the employment of others in their place 
and vocation, so they cannot be allowed to appro- 
priate these collections for the benefit of the State, 
on the grounds and assignments set up by the Govern- 
ment Pleader in this case. But the contest is not 
confined to this question, but involves the rights of 
the Applicant and others, the GhatwalSy not now 
before the Court, whose rights are altogether denied 
by the Zemindar to receive the refund. Now, primd 
facie^ the right to receive the sums collected, with 
deductions for quit-rent due to the Zemindary is with 
the GhatwalSy and not with the Applicant before us. 
But, be that as it may, it is not within the competency 
of this Court, acting as Special Commissioners, under 
Reg. III. of 1828, sec. 3, summarily to determine a 
question of disputed private right of this nature, the 
more especially when one of the parties interested has 
not appeared before us, and is probably ignorant that 
such a question would be mooted in these proceedings. 
Such question must be left to be decided by the 
regular Civil Courts of the country. It is only 
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necessary to add, that as the resumption proceedings 
have been determined to be contrary to law, we award 
to the Zemindar the entire costs of these proceedings 
in the resumption Courts, with interest thereon, from 
the date on which he filed his application for review of 
their judgment. Copy of this Order to be filed in the 
other eighty-two cases, to which it equally applies.” 

The Zemindar complains here of the omission to 
decide as to the right to the fund, which, as has already 
been mentioned, the Government did not then and 
does not now claim to retain for its own use, and 
contends that it ought to have been w'holly adjudged 
to him. The Bengal Government, on the contrary, 
supports the title or alleged title of the G/iatwa/s, or 
their representatives, to receive back the money which 
w'as unduly, or in an improper manner, taken from 
them. To this appeal one Ghatwal and a purchaser 
from him have been added, at least nominally, as 
parties Respondents. Neither of them, however, has 
appeared here, nor are their Lordships convinced that 
without the consent of the Zemindar, either of them 

would have been allowed to appear as a Respondent 
on this appeal. 

Part of the fund claimed was, during a period of 
temporary success on the Zemindar’s part against 
the Government, paid to the Zemindar under an 
express liability to pay it back if there should be a 
subsequent decision against him, as there was, and 
he paid it back, and with regard to this portion of 
the fund claimed it has been, in an especial manner, 
strongly urged for him that it ought clearly to be 
now restored to him, whatever may be done as to 
the rest. Their Lordships, however, considering 
the circunristances in which the amount received by 
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him came to his hands and left them again, are 
of opinion that both portions of the fund ought to 
be dealt with on one and the same principle. Their 
Lordships are also of opinion, that the Judges who 
pronounced the decision now under appeal, though 
acting as Special Commissioners, had, from the 
nature of the subject, jurisdiction to direct payment 
of the whole money in dispute, wath interest, to 
the person or persons entitled ; that jurisdiction 
their admitted power of deciding as to the correct- 
ness or incorrectness of the resumption appears to 
us to have included. The Judges, therefore, who 
made the decree of i860, should, in their Lord- 
ships’ view of the matter, have not been silent as 
to the title to the money, but have declared and 
acted on it, if able, from the materials and parties 
before them to do so, or if not so able, have directed 
an inquiry to ascertain the person or persons entitled. 
Now, the Ghatwals were not represented, or w'ere 
imperfectly represented, before the Court, when the 
decree of i860, was made, and their Lordships from 
the materials before them are not satisfied that a 
portion at least of the fund does not belong to the 
Ghatwals from whom it was received, or their repre- 
sentatives. In using these expressions their Lordships 
treat the controversy as extending to all the^ sums 
received by the Government under the resumption or 
reassessment, though their conclusion would be sub- 
stantially the same if it were treated as confined to 
the fund strictly subject specifically to the particular 
proceeding in which the Order of 1855, or the decree 
of i860 was made. That a portion of the fund 
belongs to the Zemindar their Lordships think highly 
probable, if on account only of his quit-rent or 
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quit-rents, fallen into arrear, but possibly also he may 
have a just claim on more than this portion, or even 
the whole fund, in respect of services which the 
Ghatwals were, or had been, under an obligation to 
perform, and have, from any cause whatever, not 
performed. Subject to that deduction, or those deduc- 
tions, as the case may be, in favour of the Zemindar, 
there appears to their Lordships a title fit to be con- 
sidered to the \^■hole fund in the Ghatwals who were 
in the actual enjoyment of the lands, or their repre- 
sentatives. But their Lordships are of opinion, that 
they have not, and that in i860, the Judges of the 
Sudder Dewanny Adawlut, (the Special Commissioners) 
had not before them, sufficient materials to enable 
them to direct safely, or without hazard to justice, 
the‘ payment, apportionment, or distribution of the 
fund or any part of it, and that accordingly the 
decree of i860, should be added to, and that it should 
be declared that the Special Commissioners, the 
Judges of the Sudder Dewanny Adawlut , had and 
have jurisdiction to decide upon the true title to the 
funds in question upon this appeal, and to direct the 
payment and disposition of those funds, with interest, 
accordingly, but that, at the hearing on which the 
decree under appeal was made, it did not sufficiently 

appear who was or were the person, or persons, justly 

entitled to the money, and that an inquiry ought to 
have been directed by the Court on that subject ; and 
that with this declaration the case should be remitted 
to India, order to be further dealt with by the 
Special Commissioners on that footing. We conceive 
that the Government ought to pay the costs of this 
appeal. I heir Lordships will humbly advise Her 

Majesty accordinglv. 
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under a 
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Ashrufoonissa, Khajah Wahed 
Hossein Khan and Wajed Hos- 
SEiN Khan, heirs of Khajah 
BurkUTOOLLAH Khan, and Kha* Respondents^ 
JAH Hoobeboollah KhaN, heir- 
at-law of the late Khajah Wahed 
Ali Khan, deceased ... ... J 

On appeal from the Sudder Dewanny Adawlut at 

Calcutta. 

This appeal was brought from a. decree of the 
Sudder Dewanny Adawlut at Calcutta, by which that 
Court decreed to the Respondents ten shares of the 
real estate of Ibrahim Khan, otherwise called Newab 

Jan. ' 

Khajah Burkutoollah Khan Khajah Waited Ah 

c Present ' Members of the yu^uiai Committee^^rhc Right 
Hon. Lord Kingsdown, the Right Hon. the Lord Justice Knight 
Bruce, and the Right Hon. the Lord Justice Turner. 
^,««scrs,-The Right Hon. Sir Lawrence Peel. 


decree made 

in a summary ^ of 1841, was legitimate. In such 

suit, pursu,ant "he title of the Plaintiffs depended upon 

circumstances held, th.it as by sufficient 

r;emreird:n^e,° the^rr o^Lr to throw upon the Defendant 

‘'’^T^r'evtre" U^po^ ‘ttrrs^e being unsatisfactory, the case was 

remitted to h'^tberproo . , trying a suit to state in his 

It is the duty of a arrived at the conclusion he 

judgment, the grounds “P , ^ ^ot simply to state, in a general 

Lsformed upo-n he 

a course does not afford the 

TpHUh/colrriE^sisUo^^^ it is bound to oxp.-ct from the Court 
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Khan were the uterine brothers of one Khajah Aboo 
Mahomed Khan, who was the father of Ibrahun Khan, 
and who, besides Ibrahim, had another son, called 
Wuseer Jan, otherwise called Kadir Khan, who. 

with Bur/iu^oo//ah Khan and Wajed AH Khan, were the 
heirs of Ibrahim Khan, and entitled to the shares of his 
estate which was decreed to the Respondents, If it 
was established that Wuzeer Jan died without leaving 
legitimate issue. The Appellant alleged that he was 
thelawful son of Wuzeer Jan by Mussumat A/arukhee. 
The Respondents denied that such was the case, and 
the only question in the appeal was, whether the 
Appellant had made out his alleged heirship by 
satisfactory evidence. 

The circumstances of the case were these : 

Burkutoollah Khan and Wajed AH Khan and Aboo 
Mahomed Khan, were the sons, by different mothers, 
of Bhahadour Beg Khan, a Mahomedan of wealth 
and high position ; and on his death, his property was 
divided between the three sons as his heirs. Aboo 
Mahomed Khan had two sons — Ibrahhn Khan and 
Wtizeer Jan. Ibrahim Khan was married, during his 
father s lifetime, to Khudijah Begum . IKuzeer Jan, 
the other son, as it was alleged by the Respondents, 
was of weak intellect from his birth, a cripple and 
impotent, and never married. 

In the year 1840, Aboo Mahomed Khan died, leaving 
surviving his widow, Fatimatoonnissa, Ibrahim Khan, 
and a daughter named Soorut Begum, who became 
entitled to his property in certain proportions, and 
who, on the 6th Afau^h, 1250 (1843), executed a 
Tukseemnama, or deed of partition, by which Ibrahim 
Khan took nine anna, the widow two, and Soorut 
IJejrum {our anna shares; and tliey enjoyed the property 
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accordingly until the death of Soorut Begum^ who died 
childless, in 1848, when a fresh partition was made 
between Ibrahim Khan and Fatimatoonnissa^ who held 
possession until Ibrahim Khan's death, in May^ 1850) 
and, upon his death, the right to the property devolved 
in equal thirds upon his mother, Fatimatoonnissa and 
his uncles Burkutoollah Khan and Wajed Ali Khan, 

Shortly after Ibrahim Khan's death, the Appellant, 
who was then an infant, was set up as the child of 
Wuzeer Jan. 

It appeared that Ibrahim Khan^ who had been 
married to Khudijah Begum^ was, on the 28th of July^ 
1845, divorced from her, and, as was alleged, never 
cohabited with her afterwards. Notwithstanding, 
however, that the effect of the divorce was to deprive 
Khudijah Begum of all right to any share in the suc- 
cession of Ibrahim Khan^ she, upon his death, claimed 
her share as if she had remained his wife, and 
accordingly she filed a petition dnder the Act, 
No. XIX. of 1841, claiming a four anna share. 
Burkutoollah Khan and Wajed Ali Khan also filed 
petitions in a similar suit under that Act, claiming 
their two-thirds as the uncles of Ibrahim Khan. 

On the summary suit under Act, No. XIX. of 1841, 
being brought to a hearing, on the September ^ 

1850, when the Appellant was put in possession, 
and Burkutoollah Khan and Wajed Ali Khan were 
put by the Court to a regular suit, and after an 
ineffectual appeal to the Sudder,^ a plaint was filed 
by them in the Zillah Court of Patna, on the 14th 
of February, 1852, against Alarukkee for herself, 
and as guardian of the Appellant, a minor, Khudijah 
Begum and Meer Ismael, as executor and Mutowallee 
of the late Fatimatoonnissa Begum, as Defendants. 
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The suit was brought to obtain possession from the *863. 

Appellant of two-thirds out of three-thirds of the 

property left by Ibrahim Khan^ deceased, and to re- Mohamed 

verse the Order of the Judge of the City of Patna, m!^^Khan 

of the 30th of September, 1850, and the Order made 

11 e r 1 ^ AsHRUFOO- 

on appeal therefrom of the Sudder Dewanny Adawlut^ nissa. 

affirming the same. The plaint stated, amongst 
other things, that the Plaintiffs claimed title as 
uncles and heirs of the deceased, and alleged, 
that VVuzeer Jan was by nature insane and im- 
potent, and so continued up to his death, notwith- 
standing his father’s endeavours, by the aid of doctors, 
to restore his powers of manhood ; that he died with- 
out having ever been married, and without leaving any 
issue; and it was then further stated and the plaint 
charged, that Ibrahim Khan died, leaving the Plain- 
tiffs, his uncles, and the late Patimatoonnissa, his 
mother, his only heirs him surviving; his wife, 

Kudijah Begum, having been legally divorced in his 
lifetime. The plaint then stated the proceedings had 
under Act, No. XIX. of 1841, including the above- 
mentioned two Orders of the Zillah and Sudder 
Courts. 

The answer of Alarukhee Begum set up the Appel- 
lant s title as her son by VVuzeer Jan, as displacing 
the alleged title of the Respondents; and insisted 
that Wuzeer Jan, her husband, was neither in- 
sane, nor impotent; alleging that Wuzeer Jan 
married her according to the forms of the Maho- 
medan law ; that the marriage was consummated ; 
and that the Appellant was his son by that marriage ; 
she further alleged, that the Appellant was married to 
the daughter of a liighly respectable person named 
Meer Suyd Ali, brother of the late Patimatoonnissa \ 
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and that the latter and Meer ' Ismael had admitted 
the Appellant’s heritable rights in .the former pro- 
ceedings under Act, No. XIX. of 1841. 

Kkudijak Begum's answer simply raised the ques- 
tion, whether there had been cohabitation between 
her and Ibrahun Khan after the divorce. 

Of the issues directed by the Court, the only 
material one was the fourth, namely : Was the Ap- 
pellant the son of Wurzee Jan ? 

The evidence upon this point was contradictory. 
The Appellant, in support of his claim, filed docu- 
mentary evidence and examined witnesses. The 
documentary evidence consisted of proceedings sub- 
sequent to IbrahifK Khan's death, and to which Buv^ 
hutoollah Khan and Wajed Ali Khan were not parties, 
in which the Appellant was treated as the nephew 
and heir of Ibrahhn Khan. A vakalutnamah by Syud 
A lit brother of Meer Ismael y dated the loth of March, 
1851, in which the Appellant w^as also so described. 
Pottahst mortgages, and KabooleatSy executed by or 
to A laruhhee Begum in the years 1851 and 1852, as 
guardian of. the Appellant, in which he was also 
treated as heir; also a declaration of the recognition of 
the Appellant as IVuzeer Jan's son by Fathnatoonnissay 
and a conditional sale to the Appellant’s wife. Four 
witnesses were examined to prove the fact, that he 
was the legitimate son of Wuzeer Jan by Alarukhee 
Begumt his wife, and of his having been as such re- 
cognized as the heir of Ibrahim Khan on his decease. 
On the other hand, Burkutoollah Khan and Wa^ed 

Ali Khan called several witnesses, who deposed to the 

alleged incapacity of Wuzeer JaUy and that the 
Appellant was Alarukhee Begurn s son by one Lai 

Da roga h . 
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The hearing of the suit took place on the 31st of 
1854? before Mr. W^illiam Travers, the Judge 
of the Civil Court of the City of Tatfza j when 
that Judge delivered judgment, the materia! part of 
which was in these terms : — “ For trial of the 

fourth issue, there were adduced in evidence three 
papers filed before the Judge of Patna on occasion 
of his deciding the case under Act, No. XIX. 
of 1841, on account of which this action is laid. 
Two of these are copies of petitions presented by the 
Defendant, Meer Ismael, and the third is a petition 
from Khudijah Begum. All three are stated to afford 
proof of Alarukhee Begum being a concubine and 
not a married woman ; but, in my opinion, no such 
inference is to be deduced from them. Both Meer 
Ismael and Khudijah Begum were at the time earnestly 
engaged in the endeavour to establish a title of their 
own ; and, in doing this, certain unguarded expres- 
sions seem to have escaped them, to the effect, whether 
Alarukhee Begum was a married woman, or not, and 
her reputed son, Gouhur Alt, legitimate, or otherwise, 
still that neither contingency could affect the claim 
of the Defendants. Loose expressions of this kind 
convey nothing more than a spiteful imputation, 
and when cited as evidence are simply ridiculous. 
On this issue I decide against the Plaintiffs, for the 
same reason that 1 rejected their suit on the pre- 
ceding one — namely, worthless evidence. It is un- 


necessary to consider the fifth point noted for trial, 
since, as concerning the merits, it would only become 
liable to adjudication in the event of the third and 
fourth issues being decided for the Plaintiffs. This 


case is certainly nothing less than 
Independent of the circumstances 


a conspiracy, 
almost unpre- 
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cedented in a high family holding large possessions, 
of two such contingencies occurring as a separation 
by divorce, and the impotence of the male heir, both 
of which are suddenly made public at the sanie 
time in a case of disputed succession, under Act, 
No. XIX. of 184.1, notwithstanding that they are 
stated to have come about at a long interval of time 
one from the other, it is quite clear to me, from the 
evidence, both oral and documentary, filed by the 
Defendants, that they are the rightful and lineal heirs 
of Ibrahim Khan, and his brother, Wuzeer Jan. It 
is, however, unnecessary to consider the evidence 
in detail, since the claim is in itself so inherently 
weak and fallacious as to be incapable of standing 
alone, and needs no argument to disprove it.” 

The Plaintiffs appealed from this decree to the 
Siidder Dewanny Adawlut at Calcutta. 

The hearing of the appeal in the Sudder Dewanny 
Adawlut took place on the 22nd of December, 1857, 
when the Court, consisting of Messrs. B, J. Colmn, 
A. Sconce, and J. S. Torrens, reversed the decree of 
the Judge of the. Zillah Court, and pronounced the 
following judgment; — We consider that the onus’ 
probandi in this case rests with Gouhur Ali, the 
Respondent, as he does not contest the position of 
the Appellants as uncles to deceased. I'hey have, 
therefore, a clear right to share in his estate, unless 
Gouhur Ali can establish a valid marriage of 
his alleged father and mother, and his own birth as 
a son by tliat marriage. Now, the oral, evidence 
adduced by him to prove these two facts is defi- 
cient in the requirements laid down in the decision 
of the 2 1 St May, 1851. The witnesses were not, 
excepting one or two of them, members of the 
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family, or persons of consideration, and their depo- 
sitions betray ignorance of circumstances which 
acquaintance with the family would have brought to 
their knowledge. Thus, they could not tell A/a- 
rukhee’s connections, or her father’s name or resi- 
dence, and similar particulars usually known re- 
garding family relationship. Nor is the documentary 
evidence more satisfactory, for it consists of pro- 
ceedings of Court in which Gouhur AH appears as 
one of the parties in succession to Ibrahim Khan, but 
these are of dates subsequent to the decision in the 
Act, No. XIX. of 1841 case, dated the 30th of Sep- 
tember, 1850, by which he was virtually acknowledged 
by rejection of Appellants’ claim. Therefore, and 
for being in possession of the estate, he could sue 
or be sued without risk of challenge as to title. He 
can, however, derive no benefit from them in support 
of his present allegations. The Judge has based his 
judgment upon the insufficiency of the Plaintiff’s 
witnesses to prove their denial of Gouhur AH’s filial 
relationship to Wueeer Jan ; but, although they may 
have failed in this respect, it was for Gouhur AH, 
who made the counter-assertion, to establish its truth! 
This he has not done; while the Appellants have 
advanced much to support their statement that 
Wuzeer Jan had not been married, and, in coni 
sequence, that Gouhur AH could not be his legitimate 
son. Great weight is due to the fact that no Kabin- 
namah had been executed in the case of Wuseer Jan 
as in that of his brother, Ibrahim Khan, and no recog- 
nition of Gouhur AH, in any way, previous to the Act 

No XIX. of 1841 case, is shown to have been made’ 

although fitting occasions for ii had occurred on the 
death of m<eeer Jan, and when the Tukseemnamah 
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was executed after Adoo Mahomed^s death in 1840. 
Wcj therefore, reverse that portion of the decision of 
the Judge which recognixes Gouhm' as entitled to 
share in the estate of the deceased, in virtue of 
being the issue of the marriage of Wnzeer Jan and 
Alarukhee. But we see no reason to interfere with 
it as respects the recognition of Khudijah Begum^ alias 
Hosseinee Begtim^ as the undivorced wife of deceased, 
as whose widow she must, therefore, be regarded ; for 
no objection to the Judge's finding on this point has 
been raised fn appeal before us. The estate of 
deceased becomes divisible, therefore, by Maho- 
medan law, as assented to by the Pleaders of both 
parties, as follows : — Reckoning it to consist of 
twenty-four parts, Khudijah Begum, the widow, or her 
heirs, will receive six parts; Fah'matoonnissa, or her 
heirs, will receive eight parts ; while Plaintiffs, the 
Appellants, will receive ten parts between them, or 
five parts each. We, therefore, in reversal of the 
Orders passed in the Act, No. XIX. of 1841 case, 
adjudge to Appellants ten of twenty-four parts of 
the real estate of Ibrahim Kha^i, deceased, as sued 
for. We find, from the pleadings, that there is 

a contention between the parties relative to the 
value of the personalty left by deceased, and 

to the eight houses at Dhoiepore — whether they 
belonged to the estate or had been purchased by 
the private funds of Fatimatoonnissa. No decision 
having been pronounced upon these points by the 
Judge, a remand of the case for their disposal might ^ 

have been necessary; but Moonshee Amer Ali, for 
Appellants, has waived all claims to both items of 
property. This decree is, therefore, restricted to 
awarding Appellants ten shares of the real estate. 
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They will receive proportionate costs of both Courts 
frcin Couhttr Aliy and will pay to hhudijrh Begum 
her costs.” 

A- petition for review of judgment was aftvivNards 
presented and refused. 

The present appeal was from the above judgment. 
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The Solicitor-General (Sir B’almer), and Mr. 
Leith, for the Appellant. 

It is an admitted proposition, that the burthen 
of proving the case lies on a Plaintift, and we insist 
that, in the present instance, the 07 ius of proof lay 
upon the Respondents, as they sought by the suit to 
eject the Appellant from the land in \vhich he w'as in 
actual possession, and they also sought to set aside the 
decree of the Ztllah Judge, and of the Sudder Dewanny 
Adawlut affirming that decree on appeal, w'hich 
decrees confirmed the possession of the Appellant in 
the Respondents’ summary suit brought under the 
provisions of the Act, No. XIX. of 1841. In the 
view taken by the Sudder Court, contrary to the 
opinion of the Judge of the Zillah Court, that the 
onus of proof lay on the Appellant, the justice of 
the case, as well as the practice of that Court, re- 
quired that the suit should have been remanded to 
the Ztllah Court, to take fresh evidence and for a 
new trial. The evidence of the Respondents’ wit- 
nesses is, moreover, so unsatisfactory, that this Court 
cannot but remit the case to India for further proof. 

Mr. Field, for the Respondents, Khafah Wajed 
Hossein Khan, and Khajah Hoobeboollah Khan, 

Insisted, that the Appellant had failed to prove his 
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alleged heirship^ an legitimate son of Wuzeer 
by Alarukhee, by satisfactory evidence. On the con- 
trary, that the evidence established the fact, that 
U Z4zeer Jan was a person of weak intellect from his 
birth, and moreover, a cripple and impotent, and, not- 
\vithstanding efforts made to cure him, he remained so 
till his death ; and that consequently he was never 
married, and died childless during his father's life- 
time, and that there is not the slightest trace of any 
recognition of the Appellant by any of the members 
of the family, as the son of Wztzeer Jan. 


Judgment was reserved and now delivered by 


2gth July. 
1863. ’ 



The Right Hon. Lord Kingsdown. 

It is with great regret that their Lordships in 
this case hnd themselves unable to di.‘-pose of the 
case upon the evidence as it stands. 

rhe facts on each side are such that they must, 
Irom their very nature, be capable of clear and 
distinct proof. If Abdool Kadir Khan, alias Wuzeer 
Jan, was the miserable object which has been de- 
scribed by the Respondents, it must have been a fact 
known not only to all the members of the family, but 
to the medical men who attended him, and to all 
respectable people in the neighbourhood who were in 
the habit of associating with him. On the other 
hand, if he was a marreid man and contracted a legal 
marriage with Alarukhee Begum, as is alleged, and 
the son of that marriage lived in the family, and on 
the death of the father was acknowledged as his heir, 
that is a fact which must be equally capable of proof. 
Ibifortunately the witnesses on both sides are of such 
a character that it is impossible for the Court to place 
an) reliance uppn their testimony. 



ON appRal prom thp: easj' ini)ip:s. 

The Judge of the Zillah Court has pronounced in 

the strongest terms his opinion, that the Appellant in 

this case is entitled, and that the case against him is 

a conspiracy (a). But instead of stating the grounds 

upon which he arrived at that conclusion, he confines 

himself to alleging that as his opinion, and that he 

has no doubt about it. He has not afforded to the 

Court that assistance which it is entitled to expect, 

and which 1 believe by the Regulations he is hound 

to afford. On the other hand, we cannot say that 

the Sudden Court has proceeded in a manner' which 

IS entirely satisfactory. They hardly seem to have 

allowed sufficient weight to the circumstance that 

the Respondents (who are the Plaintiffs) were the 

parties who had to make out the case. They have 

not only to prove their relationship, which is not 

disputed, but the, r heirship, which depends upon the 

Illegitimacy of the Appellant ; and thev must give 

sufficient general evidence to throw upon him the 
onus of proving his legitimacy. 

Their Lordships, therefore, must advise Her Ma- 

jesty to remit the case to p.^bably the proper 

Court f Sudden 

X 1 reversed the decree of the Fi/Inh 

Judge, to reverse the Sudder decree in other respects 

and to remit the cause to the Sudde. Court, with 

direc ions t at they shall send it back to the 

Court to receive such further evidence as either 
party may offer, and to proceed afterwards to the 
regular hearing and adjudication of the cause 

There will be no costs in this appeal. 

OO ^nte, p. 497. 


5^:5 

i86j. , 

Khajah 
Mohamed 
Gouhuk 
Am Khax 
r'. 

Ashkukou- 

NMSSA. 



CASES IN THE PRIVY COUNCiL 


504 


Khajah Mohamed Gouhur 

‘ Khan ... ... i 


i6th July, 
1863. 

For marginal 
note, ste ante, 
p. 492. 


AND 

Khajah Ahmed Khan, the heir-v 

at-law of Khudijah BegvmX /R espondent.* 
deceased ... 

This also was an a^jpeal from a decree of the 
Sudder Dewanny Adawlut at Calcutta, dated the 22nd 
of December, 1857 , affirming the decree of the Judge 
of the Court of the City of Patna, by which a suit 
brought on behalf of this Appellant, then a minor, by 
his mother and guardian, was dismissed, with costs. 
The suit was instituted under the 17th sec. of Act, 
No. XIX. of 1841 , against Khudijah Begutn, since de- 
ceased, for the reversal of two several Orders, the 
one an Order of the Judge of the City of Patna, 
made in a summary suit in which the Defendant was 
the Petitioner, and brought by her under the Act, 
and the other an Order of the Sudder Dewanny 
Adawlut affirming the same. These Orders simply 
retained Khudijah Begum in the possession of certain 
property, both real and personal, forming part of 
the estate of the late Ibrahim Khan, deceased, the 
Appellant’s paternal uncle, and in which property the 
Begum claimed to be entitled to a one-fourth share, 
as his widow, according to the Mahommedan -law, 

O Present : Members of the Judicial Committee, -T'ae Right 
Hon Lord Kingsdown. the Right Hon. the Lord Justice Kn.ght 
Bruce and the Right Hon. the Lord Justice Turner. 

. 4 s«sso«,-The Right Hon. Sir Lawrence Peel. 
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alleging herself to have continued the wife of the 
deceased up to the time of his death, which allega- 
tion was denied by the Appellant. 

The case arose out of the previous appeal, and 
was heard at the same time, and involved a similar 
issue. As the Respondent did not appear, the 
appeal was heard ex parte. 

The Solicitor-General (Sir R. Palmer)^ and Mr. 

Leithf appeared for the Appellant. 

Their Lordships, after delivering judgment in the 
previous appeal (a)y said, that with respect to the 
decision in this case, it must stand over until the 
result of the proceedings in the - previous case was 
known, the Appellant being the same in both cases ; 
and intimated that if the Appellant did not make 
out any title in the other case, he would have no 
interest in this. 
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Ramalinga Pillai ... ... Appellant, 

AND 

Saijasiva Pjllai Respondent.^ 

* 

On appeal feom the Sudder Dewanny Adaw/nt, at 

Madras. 


3rd & 4th 
Feb., 1864, 

Adoption 
by a childless 
Hindoo of the 
Vaisyas^ or 
third class of 
Hindoos, of 
his sister’s 
son, upheld* 


rp ^ 

1 HE sole question in this appeal was, whether the 
Respondent was the adopted son of one Shanmuga 

Pillai. The Respondent was the son of Ckengamalam, 

« 

the sister of Shanmuga Pillai. 

I'he Respondent filed a plaint in the Civil Court of 
Cuddalore against Chedumbara Pillai and Tillai Pillai, 
his brother-in-law, and thereby claimed to recover the 
property pertaining to his one-half share, consisting 
of lands assessed at Rs. 3,099. 3a. 9p. a year ; houses, 
&c., valued at Rs. 6,378. ^2a. 3p. ; cattle, valued at 
Rs. 740; jewels, &c., worth Rs. 4,288. 4a.; and 
ready cash Rs. 26,500; with the right of recovering 
outstanding debts, estimated at Rs. 3,850. 8a. ; amount- 
ing in the whole to Rs. 49,881. loa. The statements 
in the plaint were, in substance, as follows; that Shan- . 
7nuga Pillai was issueless, and that, having fallen sick 


® Present ; Members of the yudicial Committee ,— Right 
Hon. Lord Chelmsford, the Right Hon. the Lord Justice Knight 
Bruce, and the Right Hon. the Lord Justice 'Lurner, 

Assessors , — The Right Hon. Sir Lawrence Peel, and the Right 
Hon. Sir James W. Colvile. 
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in Ani of K;,ara {July, ,83.), he, in the presence of his 
two wives, adopted the Respondent and died a few 
days afterwards ; that, as the family was undivided, the 
Respondent was maintained by Muruga PiUai, the 
elder brother of Chedumbara Filial, and, after his death 
by Chedumbara Filial -, that the funeral ceremonies’ 
of Shanmuga Filial were performed by the Respondent 
by proxy on account of his youth; that the Re- 
spondent had performed the annual funeral ceremonies 
of Shanmuga F,llm and of other members of his family ; 
that the Respondent and Chedumbara Filial were 
equally entitl^.d to the family property, and that the 
Respondent had been in the habit of joining in the 
management of the estate ; and further stating that 
Chedumbara Filla, had refused to allow the Respon- 
dent hts share of the property, and that he had been in 

lilla- the other DefendanL 

illai Filial, bv h.s answer, disclaimed any interest 
in the property. 

Chedumbara Filial, by his answer alleged, that 
lanmuga Filial never adopted the Respondent ; that 
Shaumuga / illai died of c holera the day after he was 
a tacked: that the Respondent's father died ;; 
c o e.a four days prior to the death of Shanmuga 
>l/a , and could not have given the Respondent in 

porr /’///./ was under 

pollution on account of the death of a relative at the 

t.me of the alleged adoption, and, therefore could 
not have made any such adoption ; that the R 
spondent was of a different could not' 

that tir" "''‘h Hindoo law • 

performed -re 

prlormed bs Chedumbara Filial, and not bv the 

e^ondent , that Shanmuga Filial did not <lie i'n An! 

lara (Ju y, I « 3 1 ), but in of A/andana (July, 
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1832): that the Respondent, being the brother-in-law 
of Chedumbara Pillai^ was employed by him in the 
management of the property, and was dismissed for 
improper conduct; that the Respondent had caused 
a false statement to be introduced in certain deposi- 
tions made by Chedumbara Pillai^ and had, by trickery, 
obtained a copy of the depositions ; that Chedumbara 
Pillai had no ready cash, and that there were.no 

family jewels as mentioned in the plaint. 

A supplemental plaint was filed, correcting the 
date of the adoption and death of Shanmuga Pillaiy 
and Chedumbara Pillai filed a supplemental answer, 

in which he pleaded that the Respondent attained the 

age of discretion in September ^ 1845, and that twelve 
years and four months had intervened between that 
date and the date of plaint, and that, consequently, 
the suit was barred by the Regulation of limitations 


:1. 4, sec. XVII., Reg. II. of 1803. ^ 

A replication and a rejoinder upon the question o 
he bar by the Regulation of limitations were filed by 

he respective parties. 

Witnesses were examined. Their testimony was 
:ontradictory. The Respondent’s witnesses depose'l 
o the actual adoption of the Respondent hy Shan- 
nuga Pillai. Seven of those 

hat they were witnesses of the adoption, that all the 
•eremonies neces.sary to render the 

,uly performed, that death took place . 

. month before such adoption, ^ndth^t Shanmuga Ptlla. 

lid not die until four or five days after the adoption. 

Other witnesses deposed to the fact t at t e 
pondent, at first by proxy, and afterwards in person, 

Lformed the funeral «remonies of 

md of his elder wife, The Respondent filed three 
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depositions of the Defendant, dated the 6th of Afiri/, 
1853, the 5th of December, 1853, and the 25th of 
August, 1854, before the Sheristadar in respect of a 
security Bond, containing admissions by him of the fact 
of adoption of the Respondent. Five of the witnesses 
for Defendant, Chedumbara Pillai, declared that they 
were present at Neyvassal at the time when the adoption 
was stated to have taken place, and denied that there was 
any such adoption. Those witnesses and five others 
also declared that the funeral ceremonies of Shanmuga 
Piliai were performed by Chedumbara Pillai as the 
sole surviving relative. Several of his witnesses 
stated to the effect, that a relative named Ambalavana 
Pillai died two or three days before Shanmuga Pillai, 
and that the Respondent could not have been given 
in adoption by his father, and could not have been 
adopted, as he was under pollution, and that Shanmuga 
Pillai was also under pollution from some time pre- 
viously to his death until his death, on account of 
the death of a relative, so as to prevent the exercise 
by him of the power of adoption. 

On the i6th of June, 1859, the Civil Judge, Mr. 
George Ellis, decreed in favour of the Respondent, 
holdi?ig, first, that the Regulation of Limitations did 
not apply, on the ground that the cause of action only 
arose on the refusal of the Defendant to consent to 
a partition of the property, and that, supposing the 
parties to be members of an undivided family, the 
time did not run between co-parceners until the 
refusal of a demand for partition, which was onlv 
made one year before the suit, and finally held that 
the adoption of the Respondent by Shanmooga Pillai 
was proved ; principally relying upon the before- 
mentioned three depositions of the Defendant, as con- 
taining a conclusive admission by him of such adoption. 

66 
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. brom this decree the Defendant, Chedumhara Pillai 

PiLLAi appealed to the Sudder Dewanny Adawlut at Madras \ 

Sada'siva Court, consisting of Messrs. H, D. Phillips 

Pillai. and H. pyere, on the 29th of August, i860, dis- 
missed the appeal with costs, considering that 
(without entering into any of the objections to the 
alleged adoption) the Defendant, by express written 
admissions, had recognized the fact and validity of the 
adoption, the Court relying upon the three depositions 
on which the Civil Court had rested its judgment. 

From this decree the present appeal was brought. 

Pending the appeal the Defendant, Chedumbara 

% 

Pdlat, died leaving the Appellant, his heir. 

The appeal was argued by 

The Attorney-General (Sir R. Palmer), and Mr. 

W. W. Macheson, for the Appellant. 

Mr. W, //. Melvill appeared for the Respondent, 
but was not called on. 

The Appellant's case w'as, first, that the adoption of 
the Respondent by Shaiimuga Pillai was not proved, 
the genuineness of the three depositions being im- 
peached by him as fabricated documents ; and it was 
contended, that even if they were established, the ad- 
missions of the adoption in those depositions were not 
conclusive. Mr. Justice Bayley's ruling in Heane v. 
Rogers [a) was referred to on this point, where it was 
laid down, that the express admissions of a party to 
the suit, though evidence against him, yet he was at 
liberty'’ to prove that such admissions were mistaken, 
or were untrue, and was not estopped or concluded by 
such admissions. Lord Londesboroughl s case (b), Taylor 
“On Evidence/' Vol. I,, § 741 [3rd edit.], was also 


(<i) 9 Barn. & Cress., p. 586. (^) 4 De Ge.x., Mac. & Gor., 411. 
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referred to. Secondly, that the adoption, if proved as a 
fact, was illegal ; (i) from impurity, as Shanmuga Pillai 
was under pollution from his father’s, Sinevasa Pi/iai's 
death, and then incapacitated from engaging in the reli- 
gious rites necessary to an adoption. Strange's Manual 
of Hindoo Law,” § 63, p. 18 [2nd edit.], his death, 
it was alleged, having taken place only six or seven days 
previous to the adoption ; the custom in the family, 
as deposed to by the witnesses, being to observe 

pollution for fifteen or sixteen days; and (2) as the 
Respondent and Shantnuga Pillai were Vaisyas^ among 
which class adoption of a sister’s son was forbidden, 

I Strange's “Hindu Law,” pp. 83-84 [2nd edit.], 

referring to Datt. Mint. sec. ii., par. 32, and note 
on Id. § 102. 

Their Lordships' judgment was delivered by 

The Right Hon. Lord Chelmsford. 

This is an appeal from the decree of the Sudder 

Court at Madras, affirming a decree of the Civil 

Court of Cuddalore, by which the Respondent was 
declared to be entitled, as the adopted son of Shan- 
mooga Pillai, to a moiety of certain family property, 
both real and personal. The only question argued 
before us has been, whether there was a valid adoption 
of the Respondent. The Counsel for the Appellant 
not only questioned the fact of the adoption, but 
also contended, that no legal adoption could have 
taken place, as at the time it is alleged to have 
occurred, Shanmuga Pillai was under pollution in 
consequence of the recent death of a relative, Sinivassa 
Pillai-, and they also alleged, that the adoption was 
illegal, as the Respondent was the adopter’s sister’s 
son, but upon this latter objection very little was 
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said. Upon the fact of the adoption, it appears from 
the evidence, that Shanmuga Pillai having been 
attacked with cholera at Neyvasaly where he had gone 
a lew days previously, the parents of the Respondent, 
hearing of the illness, took the Respondent, then an 
infant of a year and a half old, to Neyvasal^ where 
on the day previous to the death of Shanmuga Pillai^ 
certain ceremonies were proved to have taken place 
which were sufficient to constitute an actual adoption. 
Several witnesses, whose testimony is not directly 
impeached, deposed to these facts, but it was urged 
in argument, that many other persons were present 
on the occasion who ought to have been produced on 
the part of the Respondent. Where, however, there 
is sufficient evidence of a fact, it is no objection to 
the proof of it, that more evidence might have been 
adduced. There is not only no impeachment of the 
credit of the witnesses who speak to the fact of the 
adoption, but the circumstances under which they 
allege it to have taken place are highly probable. It 
appears, that there had been some promise made by 
the parents of the Respondent that they would give 
their son to Shanmuga Pillai for adoption, and 
nothing is more natural than that hearing of the 
illness of Shanmuga Pillai, they should have taken 
the infant to him in order to secure the adoption, 
which had been previously proposed. There can be 
no fair ground, therefore, for discrediting the witnesses 

who prove the actual adoption. 

But the Appellant's Counsel contended, that as- 
suming the fact of an adoption of the Respondent, it 
could have no validity on account of his being the 
son of a sister of Shanmuga Pillai, and also because 
Shanmuga Pillai was under pollution in consequence 
of the death of his relative, Sinivassa Pillai. It 
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appears that the period of pollution, according to 
Hindoo law and custom, is sixteen days, and proof 
was given that the death of ::iinivassa Filial took 
place a month before the act of adoption of the Re- 
spondent. 1 he Appellant, on the other hand, proved 
by several witnesses, that Sinivassa Pillai died only 
six or seven days before Shanmuga Pillai^ and he 
produced to the same effect a copy of a leaf from a 
Book kept by the Brahmins lor recording the time of 
the deaths of persons for whom annual ceremonies 
were to be performed. There was thus a conflict of 
evidence as to the time of Sinivassa Pillai's death, 
and it was for the Courts below to determine upon 
which set of witnesses they could best rely. f'here 
are, however, certain documents produced in evi- 
dence, which, if genuine, would appear to leave little 
doubt upon which side the balance ought to incline. 
1 hese consisted of three depositions made by the Ap- 
pellant’s father upon the occasion of his becoming surety 
lor persons appointed to the office of Sheristadar^ in all 
of which, in answer to inquiries directed to ascertain 
the value and other particulars relating to the lands 
offered as security, he stated that “ the Respondent 
was the adopted son of the deceased 6ha7i7nuga Pillai^ 
and that there were no other co-parceners.” d'he 
Appellant’s father, however, upon being called as a 
witness by the Plaintiff (the Respondent), and these 
documents being shown to him, swore that the signa- 
tures to them were not his, and upon looking into the 
depositions themselves, said as to each, that ” as to the 
deposition stated about adoption,” it was not made by 
him. 'The learned Counsel for the Appellant disputed 
the genuineness of the documents on another ground. 
In the course of the proceedings in the Courts in 
Indiaj alleged copies of these documents were put in 
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evidence, v^^hich, though substantially agreeing with 
the supposed originals, yet varied in certain particu^ 
lars as to the signatures and as to the names and 
number of the witnesses. 

If should be observed that these discrepancies be- 
tween the copies and the originals, which at present 
are inexplicable, were not pointed out to the Courts in 
India, where possibly a satisfactory explanation might 
have been given of them. It is difficult to understand, 
however, what bearing these variations in alleged 
copies can have upon the genuineness of the original 
documents, nor is it easy to discover when and how 
and by whom the alleged fraud upon the originals 
could have been committed. In the opinion of the 
Judge of the Civil Court, the documents bear no 
traces of having been tampered with or fabricated, 
and the Appellant's father swears that they were not 
signed by him, therefore, it must be supposed that the 
official persons who took the securities from the Ap- 
pellant's father after he had signed the depositions 
substituted others for them, or that afterwards the 
Respondent, or some one on his behalf, induced the 
person who had the legal custody of them to give 
them up, and receive the fabricated ones in their 
stead. The Appellant’s Counsel also contended, that 
the documents are shown not to have been genuine, 
from the fact of the securities having been taken from 
the Appellant’s father alone; and they referred to a 
Circular Order containing instructions to the Collec- 
tors, as to the security to be given by public servants, 
in which they are required " to ascertain w'hether the 
property offered in security is free from mortgage, 
lien, &c., and whether the cousins (of the persons 
offering securities), if there be any, are willing to 
tender such securities and obtain from them Kara- 
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nainahs to the same effect,” and urged, that as the 
depositions produced show that there was an adopted 
son who was a co-parcener with the Appellant’s father, 
it was not likely that the Collectors would have 
so entirely disregarded their instructions as not to 
have ’ obtained additional security. If, however, the 
Collectors were satisfied that the portion of the 
property belonging to the Appellant’s father was 
an ample security, they might be a little remiss 
in this respect; but at all events if the choice as to 
the integrity of these documents lies between a slight 
dereliction of duty on the part of the Collectors, or 
a gross fraud committed by them, or by some other 
persons for the benefit of the Respondent, there is 
little difficulty as to the conclusion which ought to be 
adopted. If the genuineness of the depositions is 
established, of which their Lordships entertain no 
doubt, they are decisive of the case. In them the 
Appellant’s father three times deliberately styles the 
Respondent an adopted son. Now, if there were no 
adoption at all, or if the actual adoption were for any 
reason legally invalid, the Respondent would of course 
not be entitled to that designation. They amount, 
therefore, to a complete admission of the whole title 
of the Respondent, both in fact and in law, and show 
that the objections which have been urged to his 
claim, in the opinion of the Appellant’s father, who 
probably was well acquainted with all the circum- 
stances, and may be assumed to have known the 
Hindoo laws and customs, had no foundation. Their 
Lordships, therefore, will recommend to Her Majesty 

to affirm the decree appealed from, and to dismiss 
the appeal, with costs. 
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Venayeck Anundrow and others ... AppellantSy 

AND 

Luxumeebaee and'others . . . ... Respondents."^ 

On appeal from the Supreme Court at Bombay. 


i6th & 17th 
Feb., 1864. 

According: 
to the law of 
inheritance 
prevailing^ 
in Bombay, 
sisters sue* 
ceed to the 
estate of their 
deceased bro- 
ther, if the es- 
tate has been 
separately 
acquired by 
their father, in 
preference to 
their father’s 
brothers' 
sons. 


The Appellants filed a Bill in the Supreme Court 
at Bombay against the Respondents. The Bill stated, 
in effect, first, that Bhugwantrao Vencajee was a 
Hindoo inhabitant of Bombay, and the possessor of 
large moveable and immoveable property, and died 
in May, . 851 , leaving a widow, the Respondent, 
Luxumeebaee, and three daughters, Naneebaee, Soon- 
drabaee, and Socabaee, the other Respondents, and 
also an infant son, Gujanon, who died in June, i853. 
at the age of little more than two years ; secondly, 

1, "••J* ■ ■" 

English language, by which he appointed t e e- 
spondent, Luxumeebaee, Executrix ; the material part 
of the Will, so far as it related to the question raised 
by the Bill and the present appeal, was as follows 
«A11 the outstanding debts due to me must collect, 


o Present : Members of the Judicial Ceww.Wee.-The Right 
I ord Kingsdown, the Right Hon. the Lord Justice Knight 
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and, after paying legal debt due by me, and the ex- 
pense of the funeral and other ceremonies during the 
first year of my death, the remainder property, both 
moveable and immoveable, &c., I give and bequeath 
to Luxumeebaee, my dearly beloved wife, and my little 
son, Gujanon, an infant ; the joys, &c., I have made 
for my wife and children, they belonging themselves 
respectively ; ” third, that the Executrix had proved 
the Will, and possessed herself of the property ; 
fourth, that th^ Plaintiffs were the sons, sole heirs 
and legal personal representatives, according to the 
Hindoo law, of Aniindrow Vencajee, the Testator’s 
sole brother, who died in Afay, 1853, after the 
Testator, but a little before Gujanon ; fifth, that as 
such, they were the ultimate sole heirs and legal 
personal representatives, both of the Testator and his 
infant son, and were, according to the Hindoo law 
absolutely entitled to all his property, subject only to 
a life interest in his widow ; and sixth, that the 
Executrix had been guilty of certain acts and omis- 
sions prejudicial to the estate, and of which the 
Plaintiffs had a right to complain, such as lending 
part of it without security to her father, making im- 
proper investments, selling immoveables, and the 
like ; and the Plaintiffs charged that the Respondent, 
Luxumeebaee, was only entitled to a life estate in 
the estate and effects of her deceased husband, either 
under the Will, or according to Hindoo law, and that 
the Will, if it purported to give the Respondent 
Luxumeebaee, a larger estate than an estate for life’ 
was inoperative and void as against the Plaintiffs, 
according to the Hindoo law ; and the Plaintiffs further 
charged that they were the ultimate sole heirs and 
legal personal representatives of Bhugwantrao Vencajee 

67 
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and his son, Gujmton^ according to the Hindoo law, 
and that they, the Plaintiffs, were entitled, upon the 
decease of the Respondent, Litxumeebaee^ to take and 
enjoy the whole of the estate of Bhugwantrao and his 
son, in undivided shares, as and for an estate of inhe- 
ritance ; and the Bill further charg^ed, that whatever 
might be the quantity, or the quality of the estate 
vested in the Respondent, Luxi^fneehaeCy and formerly 
belonging to her deceased husband, she had no 
power of disposing of the same, or, at least, of the 
iininoveable part of the same, by Will, or otherwise, 
and that the same, after the decease of the Respondent 
Luxumeebaee, would devolve, according to the Hindoo 
law, upon the Plaintiffs, as remainder-men, for an 
estate of inheritance ; and the Bill prayed for 
a declaration of the Plaintiffs’ title, that the estate 
might be accounted for and secured, and the Exe- 
rutrix restrained from wasting it. 

I'o this Bill a demurrer was filed by the Defendants, 
d'he pi'ounds of demurrer were, first, that the Plain- 
tiffs had not by their Bill shown that they were the 
heirs or legal personal representatives of the above- 
named Bhugwantrao Vencajee, or of his son, 
Gttjanon^ according to the Hindoo law ; or 
that the Plaintiffs, or any of them, were entitled, 
upon the decease of the Respondent, LuxurneebaeOi to 
lake and enjoy the whole or any part of the estate of 
Bhugwantrao Vencajee, or his son, in undivided shares, 
or otherwise, as or for an estate of inheritance, or any 
other estate ; or to take or enjoy any of the rents, 
profits, or proceeds thereof respectively ; or that 
they the Plaintiffs, or any of them, were inter- 
ested in the accounts of or in the premises, or any 
of them ; secondly, that the husbands of the Re- 
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spondents, Naneebaee, Sundrohaee, and Socabaee, were 

not parties to the suit; and lastly, for want of equity 
generally. 

The demurrer was heard before the Supreme Court, 
consisting of Sir Matthew R. Sausse, Chief Justice! 
and Sir Joseph Arnould, on the 22nd of February, 
1861. It appeared that the Plaintiffs’ claim as to 
the immoveable property was alone pressed in argu- 
ment at the hearing, that as to the moveable property 
being tacitly abandoned. On the merits of the case, 
as distinguished from the point of pleading, it was 
contended on the part of the Respondents, first, that 
under the Will of the Testator, whose power to 
dispose of the estate was not questioned in argument 
by the Appellants, the Respondent, Luxumcehaee, and 
her infant son took an absolute interest in the entirety 

as joint tenants, and that, on the death of the son, 
the mother became absolutely entitled by survivor- 
ship ; secondly, that the Respondent, J-uxuiiieebaee, 
as the sole heir of her son, Gujanou, at the time of 
his death (which it was not denied that she was) 
became entitled to everything of which he was abso- 
lute owner, and that, consequently, if the Respondent, 
Luxumeebaee, and her son, took as tenants in common! 
and not as joint tenants ; the result was the same as 
if it had been a joint tenancy ; lastly, it was con- 
tended that the Respondents, Naueebaee, Soondra- 
baee, and Socabaee. the sisters of Gujanou, and not 
the Plaintiffs, his paternal first cousins, were his 
heirs according to the Hindoo law. The objection, 
for want of parties, was also pressed. 

The judgment 01 the Court, allowing the demurrer, 
was delivered on the 2.st of March. ,861, by the 
Chief Justice as follows The case set up by 
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the Bill is as follows: — -Bhugwantrao VencajeCy (the 
deceased husband of the Defendant, LuxurneebaeCy 
and the deceased father of the three other Defendants) 
and one Annundrow Vencajee (the deceased father of 
the Plaintiffs) were brothers, and, as the Bill alleges, 
the sons and sole heirs and legal personal representa- * 
tives, according to the Hindoo law, of one V encoba 
^^Mancojee. Vencoba Mancojee died intestate in 1832. 
Bhugwantrao Vencajee died in Ma_y, 1851, leaving, as 
the Bill, in the third paragraph, alleges, his brother, 
Annundrow Vencajee, the Defendant, LuxurneebaeCy 
his widow, the other Defendants, Naneebaee, Soondra- 
baee, and Socabaee, his three daughters, and one son, 
Gujanon, then an infant of the age of about three 
months, him surviving. He left, also, considerable 
property, both moveable and immoveable, and a Will, 
to be more particularly noticed presently. Annundrow 
Vencajee, the brother of the Testator, and the father 
of the Plaintiffs, died in May, 1853, having made a 
Will (not set out), and leaving the Plaintiffs his sole 
heirs and legal personal representatives him sur- 
viving. Qujanon, the inlant son of the Testator, 
died in 'June, 1853, leaving the Defendant, Luxumee- 
baee, his mother, the other Defendants, his sisters, 
and the Plaintiffs, his cousins, him surviving. The 
Will of Bhugwantrao Vencajee, which is very short, 
is set out in the sixth paragraph of the Bill. By this 
instrument, after making provision for the due cele- 
bration, according to Hindoo law, of his funeral 

rites and ceremonies, he directs his wife to get his 
three daughters, Naneebaee, Soondrabaee, and Soca- 
baee, married at reasonable charges, to collect out- 
standings and pay debts, to defray the expenses of 
his funeral and other ceremonies during the first year 
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after his death. He then devises as follows: — ‘The 
remainder property, both moveable and immoveable, 
&c., I give and bequeath to Luxumeebaee^ my dearly be- 
loved wife, and my little son, Gujanon, an infant ; the 
joys, &c., I have made for my wife and children, they 
belonging themselves respectively [meaning appa- 
rently they belong to them respectively]. I do 
hereby constitute and ordain Luxumeebaee sole Exe- 
cutrix of this my last Will and Testament. She will 
manage the whole affairs of my estate and property, 
but by the advice and consent of my father-in-law, 
Bhasker ShamjeCy until my little son, Gujanotty attain 
to his proper age.’ Such are the material portions of 
the Will. LuxurneebaeCy the Bill alleges, immediately 
after her husband’s death, took possession of the whole 
of his moveable and immoveable estate, and in yul'yy 
1851, took out probate of his Will. It is alleged by 
the Bill that she has paid all her deceased husband's 
debts and funeral expenses, had got his three daughters 
(the co-Defendants) suitably married, and defrayed 
their marriage expenses out of his estate. The Bill 
charges that Luxumeebaee is not entitled, either under 
the Will, or by the Hindoo law, to more than a life estate 
in the estate and effects of her deceased husband ; 
that the Will, if it purports to give her more than a life 
estate, is void as against the Plaintiffs, who, according 
to Hindoo law, are the ultimate sole heirs and legal 
personal representatives of their deceased uncle, and 
of his deceased son, Gujanon ; and that, as such, they 
are entitled, on the decease of Luxumeebaee^ to take 
and enjoy the whole estate of Bhugivantrao and his 
son, in undivided shares, as and for an estate of inhe- 
ritance. The Bill then alleges against Luxumeebaee, 
in her management of the estate, various acts ■ and 
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omissions in the nature of waste, and also charges 
her with attempting to adopt one of her brother's 
sons, as the son and heir of her deceased husband. 
The Bill then prays, amongst other things, that the 
Plaintiffs may be declared entitled to the estate and 
effects of which Bhugwantrao Vencajee died possessed, 
or at least of so much thereof as consists of immove- 
able estate, as the ultimate heirs thereof in remainder 
for an estate of inheritance. That the Defendant, 
Lttxumeebaee, may be restrained by injunction from 
selling or disposing of any part of the estate, from 

one of her 

brother’s sons. It further prays for an account, and for 
a receiver, if necessary. To this Bill the Defendants 
have detnurred, on the grounds, that the Plaintiffs 
have not shown themselves to be, according to Hindoo 
law, heirs or legal personal representatives of Bhug- 
wantrao Vencajee, or his son, Gujanon, or that they or 
any of them are or is entitled, on the decease of 
Liixtimeebaee, to take and enjoy the whole or any part 
of the estate of Bhugwantrao, or his son, in undivided 
shares, or otherwise for an estate of inheritance or 
for any other estate ; or that they or any of them are 
or is interested in the account as prayed. There is a 
further ground of demurrer for want of parties, in 
respect of the non-joinder of the husbands of the 
three daughters, which, on the view the Court takes 
of the case, it will not be material to consider, for, in 
our opinion, the Defendants are entitled to succeed 
on the other grounds on which they have relied. It 
was admitted that the property which was the subject 


committing waste, and from adopting 


of Bhugwantrao' s bequest and the present suit, must 
be taken upon the pleadings to have been (as in fact 
it was) separately acquired property by him. Although 



ON APHK.U. FROM ['HR EAST INDIES. 

alleged in the Bill, yet it was not contended before us 
in argument, that Bhugwantrao had not an absolute 
disposing power over his separate estate. No ques- 
tion was, in effect, raised as to Liixumeebaee’s right 
to take the moveable property absolutely. It appears 
to us that the devise may be construed as giving to 
Luxiimeehace and (h,ja„o>i. first, either a joinr tenancy 
for life ; or second, a tenancy in common for life ; 
or third, a joint tenancy in ,,uasi fee : or fourth! 
a tenancy in common in iiunsi fee. If the first 
construction be adopted, Luxutneebnee takes a life 
interest in the entire estate by survivorship, and 
the reversion vests as an undisposed of residue in 
Bhugwantxao's heir, who was Gujanon, and upon 
the death of the latter it went to his, Gujanon' s next 
heir. On the second construction. Luxumcehnee would 
take her moiety for life, and Gujanon's share would, 
with the reversion in Luxumeehaee' s moiety upon his 
death, de.scend upon his nexl heir. On the third 
construction, Luxumeehaee would take under the 
Will an absolute interest by survivorship in the resi- 
due. On the fourth construction (that of a tenancy in 
common in <,uasi fee), Luxumeehaee a share vested in 
her absolutely, and on Gujanon's death his moiety 
descended upon his next heir. The substantial ques- 
tion for decision is, in whom, upon the pleadim^s 
as they stand, is the absolute interest in the property 
of Bhugwantrao Vencajee now vested ? According 
to all the authorities recognized at this side of India 
Luxumeehaee, as mother of Gujanon, became his heir’ 
and if she were to take an absolute estate in the pro- 
perty, the Plaintiffs could have no title. The auantum 
o estate which she is allowed to take in the character 
of heir to her son is not free from doubt ; although 
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in the category of those who take as heirs to a sepa- 
rated brother, there is no distinction or difference 
made between the quantum of estate taken by a 
mother from that taken by a son, a father, a brother, 
or any other relative, w'ho admittedly takes in such 
an inheritance the most absolute estate known to 
Hindoo law. — (See Menu, Yaynyawalcya, Mitacshara, 
ch, II., sec. iii. ; Mayucha, ch. iv. . sec. 8, &c.). Where 
the quajitum of estate has been cut down to a life 
interest, when the inheritance descends upon a female, 
it must be ascribed to the influences of usage, as the 
restriction is not to be found in the early Canons of 
inheritance. In DencooverbaV s case (a), this Court held 
that the widow of an intestate, childless, and sepa- 
rated brother, took the moveable property absolutely, 
and the immoveable for life only, with remainder to 
the heirs of the intestate. That decision was very 
much based upon the principle of allowing the law 
of usage to control the letter of that portion of the 
written law which was in favour of the widow. See 
Mltacshara, ‘On Inheritance,* ch. II., sec. i., where 
the order of succession is declared ; and par. 39, of 
that section where the Commentator, after discussing 
all the various opinions, sums up in conclusion, as 
follows ‘ Therefore, it is a settled rule that a 
wedded wife, being chaste, takes the whole estate of a 
man who, having separated from his co-heirs and not 

subsequently reunited with them, dies leaving no male 

issue* However, in the view which we take of this 
case and for the purposes of this demurrer, it will not 
be necessary to decide whether a mother takes by 
inheritance from her son the absolute interest, or an 
estate for life only : that she is entitled to the latter 
niay be taken to be conceded upon the pleadings, and 

{a') See post, p. 528. 
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there cannot, in our opinion, be any doubt upon that 
point at this side of India. Supposing, then, Lttxu- 
meebaee to take a life estate only in the descended in- 
heritance, the reversion vests in the next heir of 
Gujanon, and upon the best authorities recognized in 
this Presidency, that heir is his sisters, who are De- 
fendants in this suit. This appears, from Mayucha^ 
ch- iv., p. ig, where, after enumerating the mother 
{see pp. 14 and 15), the uterine brother and his sons 
(secs. 16 and 17), the peternal grandmother (sec. 18), 
(and no paternal grandmother of Gujanon is shown 
to be in existence on the face of this Bill), the Com- 
mentator, in sec. ig, proceeds thus : — * In default of 
her (the paternal grandmother) comes the sister, 
under this text of Menu. To the nearest Sapinda 
(male or female) after him (or her) in the third 
degree, the inheritance next belongs, and thus of 
Bruhuspitia, where many claim the inheritance of a 
childless man, whether they may be paternal or 
maternal relations or more distant kinsmen, he who 
is the nearest of them shall take the estate.' And 
the next rank is hers (the sisters), both from her 
being begotten under the brother's family name and 
there being no further reservation with respect to the 
gentile relationship. Neither is she ’ mentioned in 

the texts as an occasion of taking the wealth, but -as 
next of kin she succeeds. Considering the high 
authority of the Mayucha on this side of India, tins 
might alone seem sufficient to establish the position 
that the sister comes next in order of inheritance 
after the paternal grandmother ; but, according to 
certain Commentators on the M itacshara^ the sister 
comes next in order of inheritance after the brother. 

68 
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The passage in the Mitacshara is contained in the 
first paragraph of ch. IL, sec. iv. : ‘ On failure of the 
father, brethren share the estate/ Nanda Pandita 
and Balam- Bkatta, says Mr. Colebrooke in his note to 
this passage, consider that, as including * brothers and 
sisters/ in the same manner in which * parents ’ have 
been explained ^ mother and father,* and confornaably 
with an express rule of grammar {Panini^ sec. 12, 68). 
They observe, that the brother inherits first, and, in his 
default, the sister ; this opinion, Mr. Colebrooke states, 
is controverted by Camalacara and the author of 
Vyavahara-M ayucha. It certainly is so in sec. 16 of 
chaps, iv. and viii. of the Mayuchaj p. 105 ; but, it 
should be observed, that in p. 15 of the same commen- 
tary the doctrine of the Mitacshara^ now generally 
regarded as established as to the words ‘parents* 
including both ‘mother and father,’ is controverted, 
and on precisely the same grammatical grounds. Sir 
Thomas Strange, vol. I., p. 146 [2nd edit.], after stating 
generally that the sister is excluded from succession, 
adds : — ‘ Such appears to be the law of the Bengal Pro- 
vinces ; but is not to be taken as universel, opinions 
existing, that the term ‘brethren* in the enumera- 
tion of heirs in the Mitacshara, includes ‘ sisters,* as 
‘ parents’ have been seen to do ‘father and mother, 
but, observes Sir Thomas Strange, ‘ they stand contro- 
verted/ For this position he refers to the Appendix 
in his 2nd vol., ch. vi., pp. 243, 244, and especially 
to the remark of Mr. Colebrooke there printed. In 
the passage thus referred to Mr. Colebrooke observes, 
‘Commentators on the Mitacshara allow the sister 
to come in, on failure of brothers. This opinion 
is, however, controverted/ and, to show that is so, 
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Mr. Colebrooke refers to the very passage already 
cited from the Mitacshara^ from Mr. Colebrooke^ s 
notes to which it appears that one of the two autho- 
rities cited as controverting the position is the 
Mayuc/ta; and, on reference to the Mayucha, it 
further appears that the opinion as to the generic 
word * brethren ' including * sisters,’ is contro- 
verted there on precisely the same grammatical 
grounds on which the same authority had contro- 
verted the opinion, that the generic word ‘ parents ' 
includes the mother ; which latter opinion Sir I'homas 
Strange regarded as well established. The expres- 
sion, therefore, in Sir Thomas Strangers first volume, 
that the opinion in question stands controverted (if by 
such an expression be meant, is conclusively or finallv 
controverted), must be regarded as too strong. A 
similar construction should apparently be given to 
the words ‘parents’ and ‘brethren.’ He no doubt 
adds, on the authority of Mr. Colebrooke^ that 
yagannatha observes, it is now here seen that sisters 
inherit the property of their brothers ; but Jagan- 
%atha, whatever the case may be on the other side 
of Indta^ is not of binding authority on this. It 
would, on the whole, appear a safe proposition to lay 
down that, in this part of India ^ even if th(' opinion 
be not established, that the term ‘brethren’ includes 
‘sisters,’ and, therefore, if sisters do not inherit on 
failure of brothers or brothers’ sons, yet, at all 
events, that the doctrine of the Mayucha must be 
held to prevail, and that sisters come next in succes- 
sion to the paternal grandmother. Either doctrine, 
however, will entitle the sisters to succeed to the 
inheritance of Gujanon upon the death of Luxurna^ 
dace. As to the mode in which the sisters take, it 
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would appear, by analogy, that they take as 

‘daughters.* In a passage from the Commentary 
of Nanda Pandita^ cited by Mr. Colebrooke in his 
annotations, in par. 5 of the 5th section of the 

second chapter of the Mifacshara (p. 351), occur 

tliese words : ‘ The dausrhters of the father and other 
ancestors must be admitted, like the daughter of the 
man himself, and for the same reason * ; but the 
daughters of the man himself take absolutely, and so, 
therefore, do the sisters. In Deucooverbaed s case (a) 


{n) The judgment of the Chief Justice Sttusse in this case, nom. 
Prnnjeevnndass Tooiseydass v. Deucooverbnee, was transmitted 
with this appeal, and was, in its material parts, as follows : — 
“ In this suit there are two grounds of claim : first, that the 
Plaintiffs were entitled to property as members of an undivided 
family ; second, that even if was to be considered as having 

separate estate, yet that he willed it in such a way to charity that 
the bequest was void for vagueness, and, therefore, they, the Plain- 
tiffs, were entitled to come in as heirs with Bh<igxva?tdas 5 . I have 
already decided and given reasons for thinking that the property 
was not undivided, but separate property, and, therefore, that 
Rnmdass had power to will it away, and that his Will operated on 
it So far'the Plaintiffs’ case failed, and they ought then to show 
they had a hens slandi in Court as heirs under a void bequest. 
The first question remaining is, whether this devise is^a good 
charitable devise. — [Here followed the reasons for holding that the 
devise was void, and that the property became undisposed of residue, 
according to the Hindoq law.] — The Testator left a widow and 
daughters, and we must consider first what estate the widow took, 
the husband dying leaving separate property. I have felt con- 
siderable difficulty in coming to any decision, as the schools are so 
conllicting, and it is difficult to follow the reports of the AdawliU, 

'J he Books that are of authority in this part of India are three 
Menu, MtiaesharUj and Mayucha. Mr. Colebrooke., the celebrated 
author of the Digest, speaks of the Mayucha in a letter set out in 
I Stranges ‘ Hindu Law,’ p 318 [2nd edit.] ; the ne.xt in authority 
is the Mitaeshara, which Mr. Borradaile mentions in his Reports, and 
he savs there are three Books generally referred to in this part of 



ON APPEAL FROM THE EAST INDIES. 

this Court in 1859, after lengthened consideration of 
all the accessible authorities, and after consulting the 

the country. I also had inquiries made of the Shaslrets here and 
at Poonah, and they say these three Books establish the usage and 
have been referred to for the last eighty years at least as authorities 
here on the law of inheritance. The Day.i-Bhax„ referred to in 
Sir Thomas Slranses work is of the Bengal school. 1 was led to 
make these inquiries because Strange refers to Hengal Books— the 
Beyal law being different. Then, according to ihvse three Books 
what estate does the widow take ? All the authorities, both in 
ee,tgal and here, are in unison as to the right of the widow to 
succeed where the property is separate, and in the former to un- 
divided also, but her power over it is said to be limited on the Bengal 
side, and she is merely treated as tenant for life. But on this side 
there appears tobe a different practice, which appears to be founded 
on the authority of the Books I have mentioned. J„ , 5 -/™ 

■ I '■««rictions on the widows’ power 

.s limited and concerns land only-but as to personal estate »realec 
atitude IS given. He cites ‘^e Reports, and 

tepoits. I cannot get the ^^^WReports, but Borra<iaile Aons n r 

bearhimout. In Sp. Summary, published by the BengalQoZl 
.n.8s5, it is stated, that the widow holds the moveaWe 

absolutely ; but of land is merely tenant for life He there^'^'f' 

to the which says, therefore, it is’ a settled ruirth:: 

the widow takes the whole estate when separate, if living e!al,e 
Tne Mayucha hays down the proposition very much in the sam ‘ 

the moveable and immoveable pro- 
peity. On the questions submitted to the ^ 

that the widow has power over the whole estate for 

and over the immoveable property she is limited to the use of ff 

for life, but can mortgage or sell it for necessary purposes-but she 
IS boundto exhaust the moveable before resorting tn th^- ^ 

property, the latter being an object of care to the Hind^Z'' ^hh 
a view to preserve it for the heirs. The cases I' ^ 

but I found over the moveable she has power but thl^TtT^^eL'd 

over the immoveable, and that a widow may ^ive durinu he I'r 

personal property, but cannot Will it (the learned ' tiiH h ^ 

to a Morleys Dig., p. 6q). On tL r^ioR Uhinf 1 

practice of the Hindoo law as existing i„ /nr/iVr.wil '’be'be"" 

construed by treating the widow as having uncontrolled pow" 
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SkastreeSf both in Poonah and in the Suddev Adawlut 
of Bombay, held that daughters, on this side of 

over the moveable estate, but not having more than a life use over 
the immoveable estate. The widow has by the text Books a 
number of duties thrown on her as to spending money, but they are 
of that character that it would be impossible for the Court to carry 
them out. In Bengal, dealings by a widow with the immoveable 
estate are legall)' but not morall}’^ good, but I am not aware that it 

has been so held here. I have, therefore, come to the conclusion, 

that in regard to immoveable property her estate is in the nature 
of that of a tenant for life. The widow, therefore, not having full 
power, we must see who are entitled. In this case there are 
daughters. Now, according to all the authorities, the daughters 
take next after the widow. But what is the nature of the estate 

they take? And here there are differences of opinion : but dealing 
with the question according to the three Books I have mentioned 
it appears to me that the daughters take an absolute estate. That 
the separate property they take by inheritance from the father 
ranks as Siridhana, is asserted by the Milncshara ; but this is 
denied by Strange, But the practice, so far as my search goes, 

does not agree with the Mitacshara ; therefore, I think it 
not expedient or consonant with practice to hold that property 

coming to daughters by inheritance is but merely the 

immoveable part of it. Strange says, ‘ Neither does such pro- 
perty eo as Siridhana, but, according to southern authorities, it 
Lsscs as S/Wrfto/;’but going to the fountain of law, as 

quoted in the Mayucha, p. 103, s. 10, we have ,t 
that, in default of sons, the daughters are treated as sons, and take 
absolutely. With reference to this point, also, I consulted the 
"/both here and at « the question being, whether 
daughters could alienate any and what portion of the propel ty 
derived from their father, who died separate ? The ^ ’ 

L daughters obtaining property could alienated at their wdl and 

pleasure ; and in this the Sha.lree, of both places agree. On 
viewing he authorities, and 3 Co/. WA Dig., p. 465, where .t 
:;as hefd that daughters have a right to alienate property inher.ted 
I have come to the conclusion that daughters take the 
property absolutely, when it comes to them after the death o 

fhe mother; and that the Plaintiffs have no locus 

the Court, Therefore, in this cause, the Bill must be dismissed. 
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taking by inheritance, take an estate absolutely. 
This doctrine was mainly based on the authority of 
the Mayucha, ch. iv., sec. 8, para. 10, p. 103, and on 
that of the Mitacshara^ ch. II., sec. 2, paras, i and 2, 
p. 341. The passage from the Mayucha is as fol- 
lows In default of the wife, the daughters suc- 
ceed, even as Menu says. The son of a man is even 
as himself, and the daughter is equal to the son ; 
how, then, can any other inherit his property but a 
daughter, who is as himself?' In the case of Deucoo- 
verbaeCy each Shastree rested his opinion as to the 
inhentability of the daughters on this same passage 
of the Mayucha, referring to it as a work of high and 
generally received authority, not only in Guzerai, but 
in Bombay and the Deccan; that is to say, over the 
larger and more important portion of this Presi- 
dency. Of the general authority of the Mitacshara 
on this side of there can be, and, in fact, never 

has been, any doubt ; and on this point the Mitac^ 
shara is not less clear and explicit than the treatise 
already cited. The text of the Mitacshara already 
referred to is in ch. II., sec. 2, on the ‘ right of the 
daughters and daughters' son.' In par. i it is laid 
down — ‘ on failure of her {i.e. the widow) the 
daughters inherit.' Par. 2 is as follows Thus Cat- 
yayana says, ‘ Let the widow succeed to her husband's 
wealth, provided she be chaste ; and, in default of 
her, let the daughter inherit, if unmarried.' Also 
Vrihaspati, 1 he wife is pronounced successor to 
the wealth of her husband, and in her default, the 
daughter. As a son, so does the daughter of a man 
proceed from his several limbs. How, then, should 
any other person take her father’s wealth?' In the 
face of authorities so clear and explicit a. these are 
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1864. and so generally regarded as binding on this side of 
v'enay^ it becomes immaterial to examine the case 

Anundrow referred to in the argument as having been decided ifi 
Luxumee- Bengal^ where a different school of doctrine prevails, 

as to some portions of the line of Hindoo inherit- 
ance. We will observe, that the above expression in 
Catyayanay 'let the daughters inherit, if unmarried,' 
is shown by the following sections in Ihe Mitacshara 
not to be restrictive, but preferential only as between 
married and unmarried daughters. It thus appears, 
that upon no construction of Bhugwanfrao's Will have 
the Plaintiffs, on the face of the Bill, shown that 
they are entitled, upon the decease of LuxurneehaeCy to 
take the whole of the estate of Bhugwantrao for an 
estate of inheritance, or any other estate. They 
have of course equally failed in showing that they 
are interested in the account as prayed ; and the 
demurrer must be allowed with costs.” 

The present appeal was from this judgment. 

Mr. Rolt, Q. C., and Mr. G. Lake Russelly for 
the Appellants. 

The question raised is one of inheritance and suc- 
cession by the Hindoo law. The Appellants are the 
sole ultimate heirs and legal personal representatives 
of BhugwantraOyZXiAoi V\s Gujanoriy according to 

the Hindoo law, and entitled, as we insist, upon Giija- 
non's death to a moiety of his estate, subject to the life 
interest of the Respondent, Luxumeebaee, and upon 
her decease absolutely to the whole estate of Bhug- 
wantrao and his son, in undivided shares. Luxumee- 
baee, as a Hindoo widow, is, by the Hindoo law, 
at the most, entitled only to a life estate in the move- 
able and immoveable estate of her husband, whether 
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she takes under Hie Will, or by iiiberilarce. Kcerut 
Sing V. Koolai^il Stvg (a), and cases cit<d in 
Morlefs Dig., Vol. I., p. 614, pars. 8, 15. If 

the Will purports to give her a larger estate than 
an estate for life, the devise is inoperative and void in 
law as against the Appellants; but whatever be 
the quantity or quality of the estate now vested in 
Lux umeehnee^ and formerly belonging to her deceased 
husband, whether as tenant for life, or as joint tenant, 
she has no power of disposing of the same, or at least 
of the immoveable part thereof, by Will, or otherwise, 
and the same, on Gujanon s death, descended to the 
Appellants, subject to Liixtnneehaee' s life estate, and at 
her decease, will devolve, according to the Hindoo law, 
upon the Appellants as remainder-men for an estate 
of inheritance. This view holds good whether the 
family be considered as undivided, or separate, or 
whether the property be considered as ancestral, or 
property separately acquired. In any event, the 
Appellants, the male cousins, as the male representa- 
tives of Bhug'ivantrao and GuJano?i, succeed as heirs in 
preference to daughters. Strange's “ Hindu Law," 
Vol. I., pp. 144.6, [2nd Edit.,]* i/r vol. II.. pp. 
243-248. Mifaeshara, ch. II., sect. 4, par. 7, 
p. 348. Morle/s Dig., Vol. I., pp. 321-2. pars. 
*^ 5 - 7 - i«o-3. Dencooverdaee's case, referred to 

in the judgment of the Court below {b), only de- 
cided that the widow had a life estate ; and though it 
was there held that her daughters succeeded on her 
death, yet such holding is contrary to the authorities. 

Even in cases where females take by succession, or 
descent, from the parent or brother, ' they take life 
estates only, and not absolutely. Again, the daughters 


(</) 2 Moore s Ind. .\pp. Cases. 331. 


(<i) Ante, p. 528. 
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being married, and their marriage portions paid, ex- 
cluded them from participation. 

Sir Cairjts, Q. C., and Mr. Wickens^ for the 

Respondents, were not called on. 

Their Lordships’ judgment was pronounced by 
'The Lord Justice Knight Brucr. 


The question raised by the demurrer, the subject 
of this appeal, is, whether the Plaintiffs In the suit, 
the Appellants, have by the statements in their Bill 
shown any interest in the estate of Bhu^wantrao, 
the Testator in the cause, or any concern with it. 

H they have not. the demurrer, was rightly allowed. 


Bhu^ivantrao was a Hindoo, re.sident at Boinhay. 
He died in the year 1S51, having made his Will 
In the English language, in that year. He ap- 
pointed his wife, one of the Respondents, now his 
widow, sole Executrix, and in addition to some 
directions, which need not be now particularly men- 
tioned. he expressed himself thus : — “ All the out- 
standing debts due to me must collect, and after 
paving legal debt due by me, and the expense of 
the funeral and other ceremonies during the first 
year of my death, the remainder property, both 
moveable and immoveable, &c., I give and bequeath 
to Litxuynahnee. my dearly beloved wife, and my 
little son. Gujanon. an infant.” Then follows an 
expression which has with propriety been the subject 
of observation, namely, the expression. ” the joys, 
[ Iiave made for my wife and children, they 
belonging themselves respectively.” Their Lordships, 
however.' consider that the word “ respectively ” has 
no application to the gift of the residue, but refers 
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only to whatever may have been meant by “ the 
joys, &c/^ 

The Testator, as has been said, died in the same 
year, survived by his wife, the Executrix, one of the 
Respondents, and her three daughters by him, who 
are also Respondents, and by the infant son, Gtijanony 
who died in the year 1853, a child under four years 
of age. 

Observations have been very properly made con- 
cerning the true construction of tlie words of the 
gift of the residue — whether as giving, or not giving, 
an absolute interest, and whether as giving, or not 
giving, an interest in the nature of what English 
lawyers call a joint tenancy in common. In the circum- 
stances that happened, their Lordships do not think 
it necessary to give an opinion upon that point or 
those points of construction, for whether the gift 
was absolute or not absolute, whether in common, 
as we call it, or in joint tenancy, upon the 'I'es- 
tator's death, the widow and his son took the 
whole between them, at least in possession, and upon 
the death of the son, an infant of tender years, tlu' 
widow became in every possible view entitled to the 
whole, at least for her life. There is no possibh 
claim to an interest in possession in the Appellants. 

I heir claim is thus founded. I he^* contvncl that upon 
the death of Gujanon the absolute interest in the whole, 
or a moiety, subject to a life interest in the widow, 
devolved upon his heirs, and that those heirs were 
the Appellants, and not the three daughters of the 
testator, the co-Kcspondents with the widow. Thev 
make out, they say. that proposition by the nature of 
their relationship, namely, that they were the sons of 
the brother of the Testator, and being s<. related in 
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the male line they excluded by law, they say, the 
sisters oi Gujanon from the heirship to him, a propo- 
sition which the Respondents deny. 

Now, upon the question of the capacity of the 
sisters to be heirs to their brother, different views of 
the law appear to have been taken in different parts 
of India^ and a general leaning in favour of exclud- 
ing the sisters in such a case appears to prevail in 
Bengal, but appears not to prevail in the territories 
of Bombay. It is a point upon which, probably, it 
may be said, that a reasonable difference of opinion 
may be entertained ; but the authorities most re- 
garded in Bombay, whence this case comes, seem to 
be in favour of preferring the claim of the sisters to 
the claim of the male paternal relatives, the cousins. 
The Chief Justice in giving his judgment in the pre- 
sent case, quotes a Book with which we are not 
familiar here, but which seems to be well known in 
Bombay, and to be considered and treated as an 
authority there. He says (a), “Supposing, then, 
Luxumabaee to take a life estate only in the descended 
inheritance, the reversion vests in the next heir of 
Gujanon, and, upon the best authorities recognized in 
this Presidency, that heir is his sisters, who are De- 
fendants in this suit. This appears, from Mayucha, 
ch. iv., p. 19, where, after enumerating the mother 
(see pp. 14 and 15), the uterine brother and his 
sons (secs. 16 and 17), the paternal grandmother 
(sec. 18) — and no paternal grandmother of Gujanon 
is shown to be in existence on the face of this Bill 
the Commentator, in section ig, proceeds thus : 

‘ In default of her (the paternal grandmother) comes 


(fl) Anti, p. 525- 
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the sister, under this text of Menu. To the nearest 
Sapinda (male or female) after him or her in the 

third degree, the inheritance next belongs ; and 

thus of Bruhuspitia, where many claim the inheri- 
tance of a childless man, whether they may be 
paternal or maternal relations, or more distant kins, 
men, he who is the nearest of them shall take the 
estate.’ And the next rank is hers (the sister’s), 

botli from her being begotten under the brother's 

family name, and there being no further reservation 
with respect to the gentile relationship. Neither 
is she mentioned in the texts as an occasion of taking 
the wealth, but as next oi kin she succeeds. Consider- 
ing the high authority of the Mayucka on this side 
of Indian this might alone seem suflicient to establish 
the position that the sister comes next in order ol 
inheritance after the paternal grandmother; but, ac- 
cording to certain Commentators on the Mitaeshara, 
the sister comes next in order of inheritance after 
the brother. The passage in tlie Mitacs/iara is con- 
tained in the lirst paragraph ol ch. 11 ., sec. 4: 'On 
failure of the lather, brethren share the estate.’ 
Nanda Pandita and Balatn-Bhatta, says Mr. Cole- 
brooke^ in his note to tiiis passage, consider that as 
including * brothers and sisters ' in the same juanner 
in which ‘parents’ have been explained ' mother and 
father,’ and conformably with an express rule of 
grammar. They observe, that the brother inherits 
first, and in his default the sisters ; this opinion, 
Mr. Colebeooke states, is controverted by Camalacara 
and the author of Mayucka. It certainly is so in 
sec. It) of chapters iv. and viii. of the Mayucka,^. 105; 
but it should be observed, that in p. 15 of the same 
Commentary, the doctrine oi the Mitacshara, now 
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generally regarded as established as to the word 
'parents' including both ‘mother and father/ is con- 
troverted, and on precisely the same grammatical 
grounds." 

Their Lordships desire not to be understood as 
expressing an opinion that the general course said to 
be taken in Bengal upon this subject, or upon the ■ 
construction of the word '‘brethren,” is vvrong; but 
certainly neither are they satisfied that the con- 
struction put by the passage in the Mitacshara, 
which has been mentioned, and generally adopted as 
it seems in Bombay, is wrong. Their Lordships 
come to the conclusion that the general rule in 
Bombav has long been, and is, to treat the sisters as 
heirs to the brother rather than the paternal relatives 
of the description of the present Plaintiffs. Accord- 
ingly their Lordships think that they may salely and 
properly, in the present instance, adopt or accept 
that rule. I hey consider that in Bombay, at least, 
the sisters in such a case as this, are the heirs of 
the brother. The consequence is, that in whatever 
possible manner the Will of the Testator is read, 
the entire interest in the property in question must, 
wo think, be viewed as vested in the widow and her 
daughters, or some or one of them, and that, there- 
fore, the Appellants here, the sons of the brother of 
the Testator, are suing in a matter in which they 
have not shown the slightest interest, nor with which 
they have any concern. I he result is, in their 
Lordships’ opinion, that the demurrer was rightly 
allowed, and that the appeal should be dismissed, 

with costs. 

It ought to be added, as to the argument that the 
marriage of the daughters and their marriage por- 
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tions excluded them from participation, that 
Lordships think there is no ground for that 
ment either in principle or otherwise. 
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Srimi’t Rajah Moottoo X'ijava 

Raganadha Bodha Gooroo ). Respondent."^ 
Sawmy Pekiya Odava Tavkr J 

On appeal from the Sudder Deivannv Ada^vluf at 

Madras. 


In this case the appeal was brought from a decree of 
the C'ivil Court of Madura, dated the 27th of December, 
1847, by which the Respondent's father, Gowery 
Taver, the son of Oya Taver, was held entitled to the 
Zemindary of Shivagunga, as heir to the Appellant's 

* Present : Members of the yudicinl Commiltee, — I'he Right 
Hon. tlic Lord Justice Knight liriice, the R ight Hon. Sir Edward 

Ryan, and the Right Hon. the Lor<l Justice riirncr. 

.\s^e$sor ^, — The Right Hon. Sir I.nwronce Pool, and the Right 
Mon. Sir James \V. Col vile. 


27th, 28th, 
29th, & 30th 
April. 

30th May, & 
1st of June, 
1863. 

^ - I , 

The Zemin- 
dary of Shiva- 
ffttnga in 
Madras is in 
the nature of 
a Principality, 
impartible, 
and capable 
of enjoyment 
by only one 

the family at a time. member of 

By the law of inheritance prevailing in Madras and throughout the 
southern parts of India, separate acquired est,.te descends to a widow 
in default of male issue of the deceased hiisbanrk 

The interest of a Hindoo widow .so succeeding to her husband's 
estate is similar to that of a tenant in tail bv the English law as 
representing the inheritance. 

In a united Hindoo family where there is ancestral property, and one 

of the members of the family acquires separate estate, on the death of 

that member such separate acquired estate does not fall into the common 

stock but descends to the male issue, if any. of the acquirer, or in 
default, to his daughters, who, while thev take- their father's .share in 
the ancestral property .subject to all the rights of co-parceners, inherit 
the self-acquired estate free from such rights. 

Where property belonging in common to a united Hindoo family has 
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1863. father, Gou'ery Vallabha Taver^ in preference to Anga 
Katama Moottoo NatchiaVy the surviving widow of the latter, on 
Naichiar ground that Appellant's father and his elder 

The Rajah brother, Oya Taver^ were undivided brothers. The 
Shivagunga. appeal also embraced the decrees of the Sudder Adaw- 

lut Court at Madras, dated the 19th of April, 1852, the 
5th of November, 1859, the 3rd of March, i860, and 
the decree of the Civil Court of Madura of the 25th of 
August, 1859, in which it was held that the Appellant, 
claiming as heir in remainder after the death of 
the surviving widow, Anga Moottoo Natchiar, was not 
entitled either to appeal from the decree of the 27th of 
December. 1 847. or to prosecute a new suit to recover 
the Zemindary. 

The property claimed comprised the Zemmdary of 
Shivagunga, a Zemindary of very great value, situate 
in the District of Madura In the Presidency of Madras, 
together with other property and mesne profits to a 

very large amount. 

rhe circumstances of the case, the history of 

the Zemindary of Shivagunga, and of the extensive 
litigation respecting the succession, were as follow:- 
The Zemindary of Shivagunga was created by 

been divided, the shart- of a dfc«-asc-<l member of the family goes in the 
general course of descent of separate acquired property ; bnt if there 
is n co-partnership between the different members of the united family 

survivorship follows. . , ^ , 

Upon the principle of survivorship, the right of the co*partners in 

the undivided estate o\«rrides the widow's right of succession ; but 
with respect to self-acquired property of a member of the united 
family, the other members of the family have neither community of 
interest, nor unity of possession, therefore, the foundation of the right 
to take by survivorship fails. 

A decree in a suit by ^4. against R, claiming as widow, to succeed to 
her husband’s estate, in preference to K, his nephew, on the ground of 
the family being divided, held not to operate as res Judicata, or capable of 
being pleaded in liar to a suit by 6^, a daughter, claiming to succeed to 
her father’s estate on A 's death, on the ground that the property was 
self-acquired by her father. Such judgment, though viewed otherwise 
by the Court below, determines only an issue raised concerning a par- 
ticular person, and is not a judgment in rent, but simply a judgment 
inter partes. 
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Saadut Ally Khan, Nabob of the Carnatic, in the year 
17 30, and it was given as an hereditary fief by him to 
Shasavarna Odaya Taver, of the family of Nalcooty, 
of the Marawa caste, in reward for his military 
services. Shas avarna was on his death succeeded 
by his only son, Va dooganada, who was killed in battle. 
Vadooganada had an infant daughter by his wife, Ranee 
V elu, but no other child. It appeared that two persons 
named Vella Murdoo and Chinna Af?/rdoo then usurped 
the actual government of the Zemindary, .and ultimately 
wrested from the Nabob of the Carnatic his acquiescence 
in the nominal tenure of the Zemindarship by Ranee 
Vein. Vein gave her daughter by Vadooganada in mar- 
riage to one Vengam Odaya Taver. The daughter died 
in giving birth to her first child, and the child sur- 
vived its mother but a short period. Both died in the 
lifetime of the Ranee Vein, who was thus left issueless. It 
also appeared that the Appellant’s father lived at Shiva- 
gunga with the Ranee, who, it was alleged, had adopted 
him. The parties who then appeared to be entitled to the 
Zemindary were two brothers, Oya Taver and Gowery 
V allabka Taver, collateral descendants from the pro- 
genitors of Shasax^arna. Gowery Vallabha Taver was at 
this time about twenty-nine years of age. Oya Taver 
was his senior in years, but sickly and infirm. The 
two brothers were the nearest relations of Vadooga- 
nada, oi Shasavar?ta. Vella Alnrdoo ^v\i\ Chinna 

Murdoo, on the death of Ranee Vein, expelled Oya 
Taver and Goxvery VallabhaTaver {xoxn the Zemindary, 
and joined a rebellion against the Government. This 
rebellion was put down by the East India Company. 

By the Treaty of the 1 2 th of 1 792, all sove- 

reign power over the Poligar countries, including the 
Zemindary of Shivagunga, was transferred in perpe- 
tuity by the then Nabob of the Carnatic to the East 
India Company. 
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By a proclamation of 'Lord Clivey ■ dated the 6th of 
Julyy 1801, the Government transferred the 
which, it appeared, was treated by the' Goverhment as 
an escheat for want of lineal heirs, to the Appellant's 
father, Goiiery Vallahha other\vise called /^^r- 

mettoor Worria Taver, or IVoya Taver^ who Was 
( ollaterally descended ' from the progenitors of the 
lirst Zemlntiary and appointed him Zemindar of 
Shivagunga. 

By a Siinnud i Milkeat Istimrary or deed of per- 
manent settlement, dated the 22nd ol Aprily 1803, 
the Zemindary was confirmed to the Appellant’s father, 
to hold in perpetuity, with power to transfer the same 
by sale or ,^ift, on payment to the Government of a 
permanent annual jum?na. From the time of his in- 
vestiture in 1801, until his death in 1829, Appellant’s 
father continued the sdle Zemindar. 

rhe principal questions involved in the appeal were, 
lirsl, whether the Appellant’s father and his brother, 
Ova TaveVy were divided brothers ; and, secondly, if 
the Zemindary was the self-acquired estate of the 
Appellant's father. It was alleged by the present 
Appellant that her father, and his elder brother, Oya 
Tnvery had divided their ancestral and other property 
at Padamattoor and elsewhere, which they held as ^ 
principal R.vots under the former Zemindar of Shwa~ 
gunga. This division it was said was effected by 
deeds executed in the year 179^* after which Appel- 
lant’s father remained with Ranee Vein at Shtvagungay 
which was some distance from Padamattoor y 
Oya Taver continued to reside, Padamattoor having 
fallen to his share on the division. It appeared 
that by a MoochilkUy or lease, dated the 17th of 
1803, the elder brother, Oya Tavery leased from the 
Appellant’s father eight Villages, part of the Zcw/w- 
daryy in permanent lease, at a fixed teerx^a (tent) of 
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Pons 3,157. These villages were held under the Moo^ 
ckilka by Oya Taver until his death on the 1 7th of 
Aprils 1815, he having paid the teerva to his brother, 
with the exception of some arrears due at his death. 
By ^ Moochilkay dated the 24th oi'Julyy 1815, Moottoo 
Vadooga Taver^ also called IV^ya Tm^er^ the eldest son 
of Oya Taver^ rented the same villages at the same rent 
in a similar manner from the Zemindar^ at the same 
lime binding himself to pay the arrears due from his 
father. In the year 1820, Moottoo Vadooga made claim 
to the eight villages as Zemindar of a separate Paliaput y 
at Padamattoor and created some disturbance, refusing 
to pay the rent to his uncle, the Appellant’s father. 

This gave rise to a suit being instituted on the 
2 1st of March, 1823, by the Appellant's father 
against Moottoo Vadooga and his two brothers, 
Gowery Vallabha and Hodha Gooroo Swamy Tai>er, 
the three sons of Oya Taver y to recover the eight 
villages as forfeited for non-payment of teerva. founding 
his right upon the gift of the Zemindary to him by 
the Government in i8oi, and the two Moochilkas in 
1803 and 1815V Moottoo Vadooga and his two brothers 
filed their answer and thereby set up, by way of de- 
fence, first, tliat they were entitled to the whole 
Zemindary of Shivagunga as the elder branch of the 
family, and that the Proclamation of Lord Clive in 
1801 was in favour of their father, and that U treated 
the Appellant’s father as a mere manager for his 
elder brother ; secondly, that the eight villages of 
Padajnattoor formed a isuh-Paliaput attached to 
Shivagunga, which had been enjoyed by Oya 7 'ai'cr 
and his ancestors as their own property ; thirdly, 
that the Moochilkas were fabrications of the Appel- 
lant’s father ; and lastly, that the Zemindarv was 
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not the self-acquisition of the Appellant’s father, but 
had been enjoyed by him and his brother as undi- 
vided brothers. The Appellant’s father, by his replica- 
tion, denied that the eight villages formed a separate 
Paizaputf and rested his case upon his self-acquisition 
of the Zemindary^ and upon the Moochilkas. 

This suit was compromised by a Razinamah, dated 
the 5th of January^ 1826, to the effect, that the 
Defendants had no right whatever to the Shiva- 
gunga Zezntndary, or to the other estate thereto belong- 
ing, as stated in the answer ; and it was agreed that the 
Defendants should enjoy the eight villages under the 
Appellant’s father, paying to him a kist of r,ooo 
pagodas annually, and that the Defendants should also 
pay a part of the arrears of kisty the rest being 
remitted by the Appellant’s father. 

Under this arrangement Moottoo Vadooga and his 
brothers held the eight villages, paying the kist to 
the Appellant's father, until his death, which event 
took place in the year 1829. 

On the death of the Appellant’s father, Moottoo 
Vadooga produced an alleged Will of the Appellant’s 
father, dated the 17th of June, 1829, the day of his 
death, which purported to give him . the Zemin- 
dary, in case the child of which the ZemindaV s 
fifth wife was then enceinte should prove not to be a 
male. ^ 

The Appellant’s father during his lifetime had seven 
wives. He died without leaving any male issue, but 
left three widows, one of whom, Purvata Natchiar^ was 
enceinte. Purvata Natchiar, the sixth wife and second 
widow, was, after the death of her husband, delivered 
of a female child, thereupon the Government made 
over the Zeniindary to Moottoo Vadooga. Claims were, 
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however, preferred to the Zemindary by the three sur- 
viving widows, A.n^a Moottoo Natchiar^ Ir’urvata 
Matchiar y and Moottoo V eray Natchiar ; and a claim 
was also set up by the son of Cota I^atchiary a 
daughter of the late Zemindary as having been adopted 
by Purvata Natchiar. The claims of Moottoo Vadooga 
being supported by many of the family, the three 
widows were induced to give up their claims and that 
of the alleged adopted son of Cota Natchiary and 
on the 29th of Julyy 1830, to execute a Rastnamah 
admitting the right of Moottoo Vadooga as Zemindary 
upon having certain lands made over to them for their 
maintenance. Moottoo Vadooga was then installed as 
Zemindar of Shtvagunga by the Government, acting 
upon the Razinamah of the widows. On the 21st of 
Juncy 1831, Moottoo Vadooga died, and was succeeded, 
and possession of the Zetnindary taken, by his son, 
Badha Gooroo Sawmy iaver. 

On the 23rd of Marchy 1832, VeiU Natchiar y a 
daughter of the Appellant s father, on behalf of her in- 
fant son, Moottoo Vadooga Tavery filed a plaint, No. 4, 
oi 1832, in the Provincial Court of the Southern divi- 
sion of Madras against Bodha Gooroo Sawmy Taver to 
recover the Zemindaryy on the ground that her son was 
the senior grandson of the first wife of the Appellant's 
father, and as such his heir, according, as alleged by her, 
to an answer of the Appellant’s father to Government 
touching the succession, dated the nth of Aprily 
1822, by which grandsons through daughters were to’ 
be preferred to widows, and she insisted that the 
Appellants father and his brother constituted a divided 
family, and that the alleged Will was a fabrication. 

Bodha Gooroo Sawmy Taver by his answer to this suit 
insisted, that the Appellant’s father had only acted as 
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Zemindar by sufferance of his elder brother, Oya Taver ; 
that the Appellant’s father, by an order of ‘succession 
dated 22nd of September ^ 1806, had pointed out his 
nephews as his heirs in case of failure of sons ; that the 
Will of Appellant’s father was a valid ’Will ; and that in 
case of partible estates, nephews were preferred to 
daughters’ sons, and widows ; and in. his rejoinder to the 
Plaintiff’s reply he urged in addition, that the self- 
acquisitions of an undivided brother descend, on his 
death without male issue, to his brothers and nephews 

in preference to widows and daughters and daughters 


sons. 

Points were recorded by the Court, but the point ot 
division, or no division, was not included, and the 
opinion of Pundits of the Sudder Court was taken on 
the following case “ A Zemindary was held by a 
;ertain person, after whom it was enjoyed by- his 
5on his son’s widow, and his son’s daughter. Phe 
daughter having been married, produced^ a daughter, 
who died without issue. All of the above parties 
being dead, the Government, published a proclama- 
tion that the hereditary right of succession to the 
Zemindary was extinct, and that the Zermndary had 
escheated to the State. The Government there- 
fore conferred the Zemindary on A‘., who was col- 
laterally descended from the original Zemindar, and 
granted him the usual Sunnud of permanent property 


for it. 

“ A. married seven wives, of whom three were 
living at the time of his death. The first wife had 
a daughter, who bore three sons and a daughter. 
The second wife had a daughter who bore a daughter. 
The third wife had three daughters, the first of 
whom bore a son and two daughters, the second a 
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son, and the third was not married. The fourth, 
fifth, and seventh wives had no issue. The sixth 
wife had a daughter, who was not married. 

" A. had an elder undivided brother, B., who died 
before A., but some years after the Zemindary had 
been granted to A., leaving three sons, the eldest 
of whom, C.^ on the death of A,^ took possession of 
the Zemindary, and continued to hold it until his 
dea'th, after which he was succeeded by his son, />., 
who is' now in possession of the Zcmz?idary. 

Question first. — The Zemi ndary having escheated 
to the Government, and having by them been granted 
anew to A,, and being therefore in the light of self- 
acquired property, to whom ought it. after his death, 
under the principles of Hindoo law. to have descended 
to the widows of A. and their descendants, or to C., 
the son 6f the etder brother. B. 

“ Question second. — Supposing the line of descent 
to be in 'the widows and their descendants, who should 


be considered the heir— the eldest surviving widow, 

dr'the ^‘Idest son of the daughter of the first widow 
deceased ? 

Question third. Would it have been consonant 
•with 'Hindoo law lor A. to have adopted one of his 
grandsons (daughters son) as his son ? 


‘Question fourth. — Supposing A. to have left a 
Will in favour of his elder brother’s son, C., consti- 
tuting him heir to the Zemindary and to the rest of 
his property, to the exclusion of his wives, daughters, 
and grandchildren, would such Will be valid under 
the principles of Hindoo law ? ” 


lo this case the Pundits on the 28th of October, 
returned the following answers; — “To the 
first Query.— The Ztmindary granted by Government 


Katama 

Natchiar 

The Rajah 

OF 

Shivagunga. 



548 


CASES IN THE PRIVY COUNCIL 


1863. 


Katama 

Natchiar 

7 >. 

The Rajah 

OF 

Shivaghnga. 


to A- should descend, after bis death, to the son of 
his eldest undivided brother. 

“ To the second Query. — As the Zemindary should 
so descend, the widows of A. and their offspring are 
not entitled to it. 

“To the third Query. — A. should have adopted 
one of his daughter's sons, ‘ Dowhittras* and it would ^ 
have been agreeable to the Hindoo law. 

“ To the fourth Query. — If A. had left a Will 
entitling his nephew, to the Zemindary and other 
properly, to the prejudice of his widows, his daughters, 
and to his grandsons, such a Will will be consonant 
to the Hindoo law ; but the nephew is, however, 
hound to allow maintenance to the widows of A. 
Such are the texts propounded in Vignyanestvara, 

Sinriti Chandriko’, and so forth.” 

Witnesses were examined to prove the alleged fact 
of the division between the Appellant’s father and his 
brother, Oya Taver\ the self-acquisition, the forging 
of the Will, and the opinion of the Appellant’s father 
on the order of succession in 1822, whereupon the 
Provincial Court, acting on the opinion of the 
Pundits, passed a decree in favour of the Defendant. - 

Ani^a Moottoo Natchiar then asserted her claim, as 
eldest widow of the late Gowery Vallabha T'aver, as heir 
to the Zemindary, and in the year 1833, filed a plaint 
in forma pauperis, No. 3 of 1833, in the Provincial Court 
of the Southern division of Madras against Bodha 
Gooroo Sawmy Taver, claiming the Zemindary as 
heir to her husband, and stating that the last Ranee 
had adopted her husband, to whom the Government 
confirmed the Ze^nindary by sunnud ; that the De- 
fendant had taken forcible possession of her husband's 
property and deeds ; that he had forged a Will ; and 
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that advantage had been taken of her to execute the 
Raztnamah in ignorance of her rights, as being a Hin- 
doo widow she was not allowed to appear in public. 

The Defendant by his answer denied the alleged 

ft 

adoption, and stated that ’ the management of the 
Zemindary was conceded by Oya Taver^ the rightful 
heir, to his younger brother ; he denied also that 
the Will was a forgery, and set up the order of suc- 
cession in the arzee of 1806, and relied also on the 
Raztnamah executed in July^ 1830, by the widows. 

The issue of division or non-division, of the brothers, 
was not raised in this suit. 

The Provincial Court, by a decree made on the 
5th of September ^ *834, in this suit, decided in 
favour of Defendant, on grounds that no adop- 
tion of Appellant’s father by the Ranee had been 
proved ; that his claim to the Zemindary was from 
the free choice of the Government : and assum- 
ing that the brothers were undivided) that the self- 
acquired estate of an undivided brother, dying with- 
out male issue, descended to his nephew in preference 
to his widow- 

The Provincial Court also, by a decree dated the 
5th of December, 1834, decided against the Plaintiff 
in the suit, No. 4, of 1832. 

The Plaintiffs in the two suits of 1832 and 1833 
appealed to the Sudder Dewanny Court at Madras. 

Upon the appeals coming on for hearing, the Sudder 
Court submitted to the Pundits attached to that Court 
the following questions: — First, is the succession to 
the separate self-acquired property of a member of 
an undivided family governed by the same rules as 
the succession to the joint property of such family ? 
Second, the self-acquired property of an individual 

71 
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not being liable to division, according to the Hindoo 
law, how can it be maintained that such property can 
be inherited by the brother in preference to the widow 
of the possession ? 

The answer of the Puntits, dated the i6th of 
January^ 1^37) to the first question was, “ By saying 
that the separate self-acquired property of a member 
of an undivided family is not liable to division, is meant 
nothing more particular than that, at the time of par- 
tition of the common things, the acquirer of the said 
property, or his son, son’s son, or grandson, need not 
givt‘ a share to the cousins out of the said property. 
Consequently, the succession to the separate self- 
acquired property of a member of an undivided 
family who died leaving no son, son’s son, or son’s 
grandson, is governed by the same rules as the suc- 
cession to the joint property of such family.” And 
to the second question, ” The Dhariita Sastras declare, 
as sanctioned by the established usage, that among 
the undivided brothers if one die without male issue 
the rest of his undivided brothers, &c., shall take the 
whole of his wealth and support his widows; but 
they do not declare, nor is it customary, that the 
separate self-acquired property of an undivided 
brother dying without male offspring should be given 
away to his widows. As it is, therefore, settled that 
the widow of an undivided brother who died leaving no 
son is entitled only to receive a maintenance, but not 
to succeed to any kind of property to which her 
husband had possessed a right, it cannot be properly 
maintained that such self-acquired property can be 
inherited by the undivided brother of the possessor 
in preference to his widow.” Authorities : “ The 

text of i'rihaspatv and its commentary, clearly show 
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that the widow shall take the whole estate of a man 
who, being separated from his co-heirs, dies leaving no 
male issue, and that the whole property of her husband 
who lived in a united family and died leaving no male Rajah 

offspring shall devolve on his father, brothers, &c., who Shivaounga. 
were not separated from him. The text of Narada pro- 
pounds that, among the undivided brothers if one die 
without male offspring or enter a religious order, the 
rest of the brethren shall divide his wealth,' except the 
wife’s separate property. Consequently, the texts of 
Vrihaspaty and Narada^ and the commentaries there- 
of, and the text of Yajnawa/keya,. declaratory of the 
right of the widow, daughters, &c., and the commen- 
tary thereof (contained in the law Book Mitacshara), 
furnish an authority to maintain that the self-acquired 
property of an undivided brother can devolve on his 
undivided brothers after his death.” 

On the 17th oi April y 1837, the Sudder Court pro- 
nounced a decree in the two appeals, dismissing the 
appeal on behalf of Moottoo V adoo^a Taifer, and de- 
ciding in favour of Anga Moottoo NatchiaA s appeal, 
on the grounds, that no adoption had been made b\ 
the Appellant’s father ; that a widow was preferred to 
a daughter’s son ; that the Appellant*s father and his 
brother were divided ; that the self-acquired property 
of a divided brother descended to his widow in prefer- 
ence to his brother's son ; that the Will was a forgery ; 
and, lastly, that the Razinamah of 1^30, was not bind- 
ing on Anga Moottoo Natchiar. 

The decree of the Sudder Court being founded 
on the assumption that the two brothers were 
divided, Bodha Gooroo Sa%vmy Taver applied for a 
review of judgment, on the ground, that the Ap- 
pellant’s father had, in three suits, in the year 1804, 
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pleaded that he and his brother Oya Taver were un- 
divided, but the Sudder Court refused such review. 
Bodha Gooroo Sawmy Taver then appealed to Her 
Majesty in Council from the decree of the Sudder 
Court, and, having died pending the appeal, the 
appeal was, on the 15th of 1842, revived by 

Gowery Taver^ his brother, the Respondent’s father. 
On this appeal a decree was made by the Judi- 
cial Committee, and conhrmed by an Order in 
Council, dated the i8th of 1844, by which the 

decree of the Sudder Court of the 17th of April, 
1837, was reversed, on the ground that no points 
had been recorded in the Court below, as required by 
Mad. Reg. XV., of 1816, on the question of division 
or no division of the family ; but leave was given 
to the widow to bring a new suit within three years, 
their Lordships stating that the question of division 
was a most substantial question, and, without making 
any order on the subject, intimated that the question 
of division or no division appeared to be the only point 
on which the title would ultimately depend (^7), 

On the 2nd of September, 1844, Gowery Taver was 
put into possession of the Zemindary by Order of 
the Sudder Court. 

In consequence of the leave given in the above 
appeal by the Judicial Committee of the Privy Council, 
Anga Moottoo Natchiar filed a plaint in forma pauperis, 
No. 2, of 1845, in the Civil Court of Madura, against 
Gowery Taver and his younger brother, Namasivaya 
Taver, to recover the Zemindary. The plaint set forth 
the facts hereinbefore detailed, and the Plaintiff claimed 
to be heir of her deceased husband, shaping her case in 


0 ) See case reported, 3 Moore^s Ind. App. Cases, p. 278. 
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a twofold manner; Hrst, on the assumption that it 
was incumbent on her to prove that het husband 
and his brother, Oya Taver^ were divided ; that the 
divided character of the family was established by the 
division and deeds wtiich it was alleged had been 
taken possession of with the other documents by 
Moottoo Vadooga, on the death of her husband ; by the 
adoption of her husband by the Ranee^ and his separate 
residence with the Ranee for many years ; by the self- 
acquisition of the Zemindary from the Government, 
and the homage paid to him by his elder brother ; by 
the Moochilkas and leases of Padatnattoor and the 
eight villages by her husband to Oya Taver and his 
sons ; by the separate residence of the latter at 
Padamattoor^ a long distance from Shivagunga ; and 
by* the Razinamah in 1826 of Bodha Gooroo Swamy 
Taverj admitting that the Zemindary was the self- 
acquired and separate estate of her husband, and that 
his elder brother had no right to it. Secondly, she 
alleged that the question of division or no division, 
was really immaterial, on the ground that, according 
to the Hindoo law, undivided brothers had no right 
to share in the self-acquired and separate estate of 
their brother, either in his lifetime or by descent, and 
she set out in detail the alleged forgeries of Bodha 
Gooroo Sawmy Taver to prove the undivided character 
of the family, and claimed the Zemifidary and the 
mesne profits thereof, with other personal property. 

Gowery Taver^ the first Defendant, by his answer, 
set up the answer of the Appellant's father of 1806 
as to succession ; the alleged Will ; the Razinamah 
of .the widows, and the Pundits’ opinion in the 
Sudder Court in 1837; he contended, moreover, 
that the Plaintiff ought, in the suit, to have confined 
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herself to the question of division or no division ; that 
Ihe acquisition of Appellant’s father was by right of 
cousinship and by consent of the elder brother, and he 
denied the adoption and division, contending that the 
division ought to have been 'feet up by Plaintiff in her 
former suit, and in the appeal before the Sudder 
Court, and he further denied the Hindoo law set up by 
Plaintiff, as to the descent of self-acquisitions of an 
undivided brother ; he also denied that the forgeries 
were the work of his brother. 


Witnesses were called by the Plaintiff to prove the 
deeds of division and the actual division between Appel- 
lant’s father and his brother in 1792, of the Padamat- 
toor lands, and all their property, consisting of Nunja 
and Pu 7 tja lands, Ulava and Kavil lands, cows, sheep, 
some ornaments, coins, and debts ; that the house at 
Padamattoor was taken by the elder brother, and the 
iiouse at Seruvayal by the Appellant's father ; that the 
brothers always lived separate, the Appellant’s father 
living with Ranee Veluj at Shivagunga. 

On the other hand, the Defendants called witnesses 
to prove the brothers were undivided ; that the 
brothers enjoyed the house and Padamattoor lands in 
common till the year 1794 (most of the witnesses 
spoke to this period, which was only two years’ differ- 
ence from the Plaintiff’s witnesses ; that they per- 
formed religious ceremoneis jointly, as well before 
as after the year 1794. Some of the witnesses de- 
posed that the Padamattoor' lands were enjoyed in 
common, though when pressed they admitted that 
kist was paid for the eight villages by Oya Taver to 
his brother, Goivery Vallabha Taver ^ as the Zemindar. 
The witnesses accounted for the separate residence 
of Oya Taver at Padamattoor^ by reason that the water 
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of Shivagunga did not agree with him, and on an 
alleged admission by the Appellant’s father, whilst 
the suit of 1823 was pending, that he did not then 
set up a division. 

On the 27th of December, 1847, the Civil Judge, 
Mr. Baynes, passed his decree, which was, in substance, 
to this effect, that the only point was the division 
of the brothers in the year 1792: and he was of 
opinion that the oral evidence on either side was 
equally worthless, but, if anything, that the Defendants 
witnesses were least credible : that the Moochilkas 


proved no division ; that the Razinamah, in suit, No. 4, 
ol 1823, though by it the Defendant’s father renounced 
“the right to compel Appellant’s father to divide the 
Zemindary in his lifetime,” did not prejudice his right 
as undivided heir ; that the opinion of the Appellant’s 
father, on the succession in 1806 and 1822 was more 
con.sistent with the fact of no division having taken 
place. That the depositions in the suit, No. 4 of 1832, 
on the point of division, though bearing the proba- 
bility of truth on them as having been given on 
an incidental point, were not to be implicitly relied 
on, and, therefore, they were rejected by the Court 
altogether; that the Razinaynah of the widows in 1830 
was binding on them, though given when they were 
Ignorant of their rights; that the forgery of the Will 
by the Defendant’s father ought not to be pushed 
against him as betraying any consciousness of a want 
of title ; and the decree concluded by deciding that the 
brothers were undivided, and dismissed the suit with 
costs. At the same time the Court held that the Plain- 
tiff as widow was entitled to an adequate maintenance. 

This was the first of the appeals now brought before 
the Judicial Committee of the Privy Council. 
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From this decree Anga Moottoo Natchiar appealed, 
in forma pauperis^ to the Sadder Dewanny Court at 
Madras : the appeal being entitled, No. 7, of 1849. 

Pending the appeal Gowery Taver died, and left the 
Respondent, his eldest son and heir, then an infant, 
who revived the appeal. 

The appeal, No. 7, of 1849, having been heard, 
the Sudder Court reserved its judgment ; but, in the 
meantime, on the 23rd of June^ 1850, Anga Moottoo 
Natchiar died childless, and the appeal was held by the 
Sttdder Court to have abated ; and the Court issued 
a notice to the heirs of Anga Moottoo Natchiar to come 
forward within six weeks and continue the suit. 

The sixth and seventh widows having pre-deceased 
Anga Moottoo Natchiar^ several claimants presented 
themselves as heirs in remainder to the Zemindary ^ 
as being the separate estate of Appellant’s father, but 
these claimants were afterwards reduced to two. First, 
the Appellant as the younger daughter of the Zemin- 
dar by his third wife, who had died in his lifetime, the 
Appellant then having a husband and sons, and 
joining with her two sisters, Bootakha Natchiar and 
Kota Natchiar, both of whom were since deceased. 
Secondly, Sowmea Natchiar, a daughter of the Zemin- 
dar by his sixth wife, the second widow. 

On the 24th of August, 1850, the Appellant and 
her two sisters filed their petition in the Sudder 
Court, claiming to carry on the appeal, as heirs in 
remainder to the Appellant’s father, in succession to 
Anga Moottoo Natchiar deceased, as agreeing between 
themselves for the enjoyment successively, by Boo- 
takha Natchiar and Kota Natchiar, for their suc- 
cessive lives, with ultimate remainder of the Appellant; 
and Sowmea Natchiar filed her petition, claiming to 
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carry on the appeal as heiress, niece and devisee of 
Anga Moottoo Natchiar, 

Vadooga Taver■^ on the 26th of September, 1850, 
Plaintiff in the original suit of the 23rd of March, 
1832, No. 4 of that year, filed a petition claiming as 
heir also, as being descended from the senior wife of 
the Appellant’s father, but his claim was not prose- 
cuted. 

On the 26th of September and the 17th of Octo- 
ber, 1850, the Respondent by his guardian filed 
counter petitions praying the Court to refuse the 
Appellant, and the other alleged heirs in remainder, 
leave to carry on such appeal, and also praying the 
Court to refer them to the institution of a new suit, 
on the ground, that in such new suit he might be 
able to set forth particular objections to their claims 
from their individual acts, such as accepting main- 
tenance from his father and other members of his 

An Order was passed by the Sudder Court, on the 
21st of October, 1850, declaring that none of the 
claimants could be accepted as the heir of the deceased 
Appellant, as she was a chidless widow, but that 
they might simply plead a right of succession on her 
death as the daughters of the Zemindar, and that, 
although the decision of the appeal might materially 
affect such right of succession, still that would not 
vest in them the right to continue it, but the Court, 
at the same time, observed that their order would 
form no bar to the institution by any of the claimants 
of a new action for the recognition of their alleged 
claims, if instituted on or before the 30th of April, 
1851, and that at the expiration of that period tlie 
decree of the Civil Court would be considered final. 

72 
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On the 25th of November j ?850, the Appellant ant} 
her sisters filed their petition for a r.eview of the 
Order of the 21st of October^ 1850, stating, that 
Moottoo Nqtchiar^ as widoW; had a life inter/sst only 
in the Z^^nindary^ ar)d that it was only at l?er dcjatb 
that a title apcrujed to them as the heirs in remainf|er, 
and that during her lifetime they could not have ingfir 
luted a suit, and they claimed to be entitled to a tern^ 
of twelve years from the death of Anga Mootfoo 
Natchiar to prosecute their claim. 

Upon the presentation of these petitions tlje Sydder 
Court, on the 7th of March, 185^, submitted the fol- 
lovying question to the J^undits o,f thaf Cpqrt, for 
their opinion as to \yhat person shqulfl supply the 
place of Ajiga Moottoo Natchiar \n the appeal A 
Zemindar, A., who had married seven wives during his 
lifetime, died, leaving behind him his fifth wife, B. ; hjs 
second wife’s daughter, C. ; his third wife’s daughters^ 
/J. and E. ; his sixth wife’s daughter, E. ; and his . 
wife’s grandson, G., by her daughter* E. instituted a 
suit claiming the succession to the Zemindary, on the 
ground that a family division had taken place before the 
death of A. Supposing the suit of B. grounded on 
family division to be just, you will explain \vho of 
the above mentioned individuals are entitled, under 
the Hindoo law, to supply the place of B., and 
carry on the suit ? ” 

The Pundits gave to this question the (oUoM,'ing 
answer: — “Neither of the parties marked C., &c., 
in the question, as being the offspring of B's husband 
by liis other wives, is legally entitled to conduct th^ 
appeal referred to; neither the daughters of rival 
wives, nor their sons, being authorized by the Hindoo 
law Rooks, Vijfiyaneswara, &c., prevailing in this 
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part of the country to perform f’uneral rights or 
inherit property. In prescribing the order of suc- 
cession the law Book, entitled ^Vijn^aneswara' 
draws’ no distinction between a woman’s peculiar 
property called ^ Stridhana ' and that which de- 
volved upon her by inheritance ; it on the contrary 
treats them jointly in propounding heirs to 
succeed to the property of a childless woman ; 
further, the said law Book makes no mention of the 
daughter, or of the son of the daughter of a rival 
wife equal in class', although it speaks of the daughter 
of a rival wife being superior by class. The said 
authority likewise, in propounding the distribution 
of the property of a childless woman, declares that 
the property of a childless woman, who had been 
married in any of the forms denominated ‘ Brahmay 
&c., shall (after her demise) devolve upon her hus- 
band, and on failure of him upon his nearest kins- 
men sapindas ; but who these sapindas are the work 
does not describe (in the particular place where the 
said succession is mentioned) ; it, hovvever, in treat- 
ing upon the succession to the property of a sonless 
man, adverts to the text which says, ‘ The relation 
of the sapindasy or kindred connected by the funeral 
oblation, ceases with the seventh person.’ From this 
is to be gathered that all the kindred sprung from the 
same family, or from the same primitive stock, and 
reaching the seventh degree in direct descending line, 
are ‘ sapindoy kinsmen of each other ; such sapitida- 
skip cannot by any possibility exist in step-daughters 
or their sons mentioned in the question. It is further 
observable, that the right of succession to the pro- 
perty of a deceased person is generally dependent 
upon the successor’s competency to confer benefits 
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,18^ on the deceased by the performance, as it is stated 

Katam\ by the Hindoo lawgivers, of the deceased's funeral 
NATCHiAii rites, but in the compact series of heirs competent 

The Rajah to perform such exequial rights step-daughters and 

Shivagunga. their sons are nowhere mentioned. It is for these 

reasons that we have stated in our answer of the 
13th instant, ‘that the daughters of a rival wife or 
their sons, are no heirs.' i8th of March^ 185 1* 
The head Translator of the Court having in return- 
ing this paper conveyed to us the Registrar’s requisi- 
tion that we should set forth the particulars of sapindaSy 
and specify whether or not a maiden daughter is a 
sapinda, and as such entitled to succeed to pro- 
perty, we beg to submit the required particulars as 
follows: — I. The law Books ^Vijnyaneswara,^ &c., 
declare that of a woman dying without issue, and 
who had become a wife by any of the four modes of 
marriage denominated ^ Brahma y 'DaivUy ^ Arisha,* 
and ‘ Prajapatyay the whole property belongs in the 
first place to her husband, and on failure of him to 
his nearest kinsmen ^ sapindaSy who are his mother, 
father, uterine brother, step-brother, uterine brother’s 
son, step-brother's son, paternal grandmother, pa- 
ternal grandfather, sons of ditto, grandsons of ditto, 
paternal great-grandfather, sons of ditto, and their 
issue, these persons being in the chapter ^ on suc- 
cession to the estate of a sonless man,' declared to 
be the nearest ‘ sapinda ’ kinsmen of the man desti- 
tute of male issue. 2. In the Book called, ‘ Vara- 
darajeyumy chapter ‘on succession to the estate 
of a soilless man,' section ‘on daughter’s succes- 
sion,' the author declares a maiden daughter to 
be ^sapinda ’ of her father to enable her to inherit 
his property in preference to his married daugliter ; 
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but in the chapter ^ on succession to the property 
of a childless woman/ the said author does not 
declare a daughter entitled to inherit the property 
of her step-mother. The sapindaship of an un- 
married daughter is but temporary, inasmuch as it 
ceases with her marriage. It only tends to invest her 
with inheritance in preference to married daughters 
who are not ^sapindasy but it cannot give her any 
right to succeed to the property of her step-mother 
who leaves no issue behind her. Impressed with this 
opinion, we have stated that daughters of rival wives 
are in general not entitled to inherit the property of 
their step-mothers.” 

On the 28th of A.prily 1851, the Suddet Court put 
to the Pundits this further question — Your atten- 
tion is requested to the annexed genealogical trees, 
and you will be pleased to state whether anything 
thereon leads you to modify the opinions expressed by 
you On the i8th zo\.\\ o\ March ^ 1 851, and to that 
question the Pundits made the following reply;— 
We have perused the four genealogical trees an- 
nexed to the foregoing question, and observe that all 
the parties therein referred to are B.'s step-daughters, 
and their sons and daughters, who by the Hindoo 
law Books, ‘ Vijnyaneswara; &c., which prevail in 
this part of India, are not entitled either to perform 
funeral rites or to inherit property. We, therefore, 
see nothing to induce us to modify the opinion 

already expressed by us that the said parties have no 
right at all.” 

On the ist of May, 1851, the Sudder Court 
revoked their Order of the 21st of October, 1850, 
and directed the appeal to be replaced upon the 
file and the present Appellant and the other 
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claimants to be made' supplemental Appellants; aiid^ 
tbe Court resolved at once to hear the appeal) and* 
that if it should be sustained^ the Court would then* 
determine (in order that the rights of Appellant and" 
the other supplemental Appellants as against each- 
other and as against the Respondent might be tried)' 
whether the record should be remanded to the Court 
of original jurisdiction, or whether any other more 
appropriate course could be pursued in regard to the 
same. 

Accordingly the Appellant and the other heirs in 
remainder prosecuted the appeal suit, No. 7 of 1849, 
as supplemental Appellants, and several proceedings 
w^ere had therein. 

On the 22nd of March, 1852, the Sudder Court 
put the following question to its Pundits in reference 
to the appeal suit, No. 7 of 1849:— “A Zemin- 
dar ^ A.y married during his life seven wives, and 
died, leaving behind him B.y his fifth wife; tT., his 
daughter by his second wife; D. and E.y his daughtets 
by his third wife ; aud F.y his daughter by his first 
wife; and G., the son of his daughter by his first wife. 
The fifth wife also died subsequently. Supposing the 
family to be divided, can the above-mentioned indi- 
viduals be admitted to be the heir, or heirs, of the 
deceased Zemindar A.l If such admission is made, 
who are his heirs? You will' explain this subject.^* 

On the same day the Pundits returned the fol- 
lowing answer : — According to the passage in the' 
section on the right of inheritance to the estate of 
a man dying without male issue, B.y the fifth wife of 
A.y succeeded to the whole of his estate on his death. 
Neither the daughters of A.y nor tlie descendants of 
such daughters, have a right to the said estate during 
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the lifetime of the said B. Therefore, the estate 

having devolved on B. by the death of her husband, 

her daughters and others must be her heirs. Neither 

the daughters of W., nor the descendants of such 

danghters who belong to a line different from 

that of B.y can be recognized as heirs to the said 
estate. 

The Sudder Court afterwards put the following 
further question to the Pundits, in reference to the 
suit, No. 7 of 1849 a Zemindar who had 

married seven wives during his lifetime, died, leaving 
behind him B.^ and I?-, the fifth, sixth, and seventh 
wives ; £,, his daughter by the sis^th wife, C. ; his 
daughter by the first wife; /„ y., and K., daughters by 
the third wife, and nine individuals his grandsons, by 
his daughters by the first and second wives who died 
before him. Subsequently C. and D. died, and B., the 
fifth wife, a few years after them. Supposing the 
family of A. to be divided, can any of the above- 
mentioned individuals be admitted as heir, or heirs, to 
the ZemindarVy and if such admission is made, who 
shall be considered as heir ? You will explain this.” 

The Pundits gave to that question the following 
answer — “Although the fifth, sixth, and seventh 
wives, who survived the Zemindar , A., possessed the 
power of wives, yet the Hindoo law, entitled Smriti 
Chandrika, confers the right of the Zemindary upon 
the sixth wife, because she has a daughter. The 
daughter of the sixth wife is. therefore, entitled to the 
Zemindary after her mother’s death.” 

When the supplemental appeal came on to be heard, 
the Sudder Court, by an Order dated the 19th of Aprils 
1852, reversed their Order of the ist of May, 1851, on 
the ground that, as the Appellant and the other parlies 
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claiming as heirs did not claim as representatives to the 
late Appellant, the widow, but on their own distinct 
rights as descendants of Appellant’s father, they could 
not be substituted for her, and carry on her appeal, 
but the Court informed the Appellant and the other- 
parties claiming as heirs in remainder, that they could 
pursue their rights in the Zillah Court in the first 
instance, and the Court struck the appeal suit, No. 7 
of 1849, off the file, as having abated on the death 
of the Appellant, Anga Moottoo Natchiar. 

This was the first decretal Order now appealed from. 

The Respondent, by his guardian, being dissatisfied 
with this Order, filed a petition in the Sudder Court, 
insisting that though upon the abatement of the appeal 
suit by the death of the widow, the next heir after her 
claiming under the same title might be entitled to re- 
vive such appeal, yet she could not institute a new suit 
in the Zillah Court, after a judgment by such Court in 
the suit by the widow claiming as previous heir, and 
submitted, that it was competent for the Sudder Court 
to admit the party next in descent, claiming under the 
same title, as a supplemental Appellant, and in his 
petition he entered at great length into the hardship 
of being obliged again to litigate the question of 
division or no division of the family, and finally 
prayed for a review of the Order of the iqfh of 
Aprils 1852. 

By an Order of the 16th of September^ 1852, the 
Sudder Court adhered to their previous Order of the 
igth of Aprily 1852. 

The Appellant then, in the first instance, applied 
to the Civil Court of Madura for leave to sue in forma 
pauperis^ and that Court, by an Order of the i6th of 
June^ 1854, referred certain questions upon points of 
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Hindoo law raised in the case to the law officers of 
the Court, and after receiving the Futwah of the 
Pundits, rejected the Appellant's application, by an 
Order of the 6th of November ^ 1854; and after 
several other Orders made by the Civil Judge, and 
appeals to the Sudder Court, the latter Court ulti- 
mately by a further Order, dated the loth of March^ 
1856, declared that the Order of the Civil Judge 
disposed simply of Appellant's application to sue 
in forma pattperisy and that it was no bar to her 
prosecuting her claim in the usual form. 

Accordingly, on the 5th of December y 1856, the 
Appellant filed her plaint in a suit, No. to of 1856, 
in the Civil Court of MadurUy against the guardian 
of Respondent, then a minor, and the Collector 
of MadurUy as agent of the Court of Wards, for the 
recovery of the Zemindary and also of the profits 
thereof for six years; claiming the Zemindary as 
having been the divided and self-acquired estate of 
her father ; contending that, even if the brothers were 
undivided, the self-acquired property of an undivided 
brother descended to his widows and daughters in 
preference to his nephews ; and that she was entitled 
as the next heiress in remainder of the Zemindary y 
after the death of Anga Moottoo Natchiar. 

The guardian of the Respondent (the minor 
Zemindar) by his answer objected to the competency 
of the suit, as the cause of action had arisen upwards 
for twelve years previous to the institution thereof, and 
was barred, under cl. 4, sec. 18. Mad. Reg. II. of 1802, 
as the Appellant’s father had died in June, 1829 ; and 
he set up the Orders of the Sudder Court of the 2Tst 
of October, 1850, the ist of Mav, 1851, the 19th of 
April and i6th of September, 1852, as a bar to the 
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. _ ^ . suit. The answer also denied the Appell^int^s title as 

Kat-vma next heiress, and challenged the fact that the Zemitt- 

NaTCHIAR , 111 11.., 

... aary had been the divided estate of Appellant's father, 

entering at great length into the merits to prove that 
Shivaounga. the estate w'as undivided. 

The other Defendant, the Collector of Madura, by 

0 

his answ'er disclaimed any right in the Zemiudary. 

Sowmea Natchior claiming to be the sole heiress 
of Gowery Vallabha Taver, as his only daughter by 
his sixth wife, then commenced a suit, No. 4 of 1857, 
against the Respondent to recover the Zemindary. 
The Respondent, among other things, pleaded the 
decree of the 27th of December, 1847. in bar to that 
suit. 

No evidence was allow'ed to be entered into by 
the Appellant in the suit, No. 10 of 1856, nor were 
any points recorded therein. 

On the 25th of Augi 4 st, 1859, the Judge of the 
Civil Court, Mr. R. Cotton^ dismissed the suit of the 
Appellant, and of her sister, Sowmea Natchiary in the 
suit No. 4 of 1857. The material part of the decree 
made in both suits was as follows; — “The Plaintiffs 
in both the suits sue the guardian of the present minor 
Zemindar , and the Collector of Madura,, as the agent 
for the Court of Wards, for the recovery of the Shiva- 
gunga Zemindary, each averring herself to be the sole 
heiress of the deceased Zemindar, Gowery Vallabha 
Taver, who died in 1829. The Plaintiff in the original 
suit, No. 10 of 1856, as his only surviving daughter 
having male issue : the Plaintiff in the original suit, 
No. 4 of 1857, as the only daughter of the widow 
(sixth) who survived her husband — both assert their 
father was divided from his brother, Oya Taver. The 
Plaintiff in the suit, No. 10 of 1856, states, that she sues 
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for the estate solely as the only surviving daughter of 
her father the late Zemindary having male issue, not 
as heir or successor to Anga Moottoo Natchiar \ that 
her suit is based on the pleaded division between her 
fi.ther and his ^brother, and that if thev were un- 
divided she has no claim to the ancestral property 
but still claimed the Zemindary^ as the self-acquired 
property of her father, under the law contained in 
pages 33, 152, 153, and i of Muc/iag/i^efi's ** Hindu 
Law,” Vol. II. If the brothers were divided, she asserts 
that the law, as propounded by the Madras Pundits 
in appeal, No. 20 of 1838, and by the Bengal Pundits 
in their Futwah of the 23rd of February, 1837, and 
enumerated in a paper put in, establishes her right, 
'fhe Plaintiff in the original suit, No. 4 of 1857, states, 
that she sues as the daughter of the Zemindar s sur- 
viving widow — the other two widows (fifth and seventh) 
who survived the Zemindar having died childless ; she 
avers, however, that had they been living now thev 
would have no right to the estate : thus admitting 
thal her right to the estate commenced on the death 
of her mother in 1832, when she was in her sixth 
year, and that her present plaint was presented onlv 
on the 24th of June, 1856. or twenty-three and a hall 
years after the death of her mother ; that if her father 
and his brothers were divided, as she pleads, her right 
is clear by the Futwahs of the Madras and Bengal 
Pundits: if undivided, by that of the latter only. 
The Court proceeds to determine — first, whether it is 
competent to allow the plea of division to be advanced. 
The facts of the case are briefly as follows; — An^a 
Moottoo Natchiar^ the mother of the Piaintifl in the 
original suit. No. 4 of 1 857, instituted a suit. No. 3 of 
before the Southern Provincial Court ; her suit 
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was dismissed j the Judges considering that as the late 
Zemindar and his brother were undivided, the Pun- 
dits’ Futwahs clearly showed she had no right to suc- 
ceed her hasband. In appeal, the Judges of the Sudder 
Court were of opinion, that the evidence adduced was 
surficient to show that a division had taken place ; and 
the law officers of their Court having, under these 
circumstances, declared the widow was the heir of 
her husband, they reversed the lower Court’s decision, 
awarding the estate to Anga Moottoo Natchiar. On 
appeal to Her Majesty in Council, it was discovered 
that the very material question of division or non- 
division, on which the case hinged, had never been 
made a point, nor had evidence been cited to prove 
it; the judicial Committee, therefore, dismissed the 
appeal, but, for certain reasons given, they declared 
that the Plaintiff^ Anga Moottoo Natchair^ might bring 
a fresh action for the estate, if she did so within three 
years. She accordingly instituted the original suit. 
No. 2 of 1845, when the point of division or non- 
division, to which the Judicial Committee of the Privy 
Council had restricted further investigation, was tried, 
and the late Judge, Mr. Baynes^ on a full and care- 
ful consideration of all the evidence, oral and docu- 
mentary, decreed that division had not been proved : 
on the contrary, he conceived that the Defendant had, 
as clearly as the circumstances would admit of, shown 
that the Brothers were undivided, and he, therefor e, 
dismissed the suit, as might have been expected. 
The Plaintiff appealed (No. 7 of 1849), but before the 
case was determined, she died ; on which several 
parties petitioned to be allowed to carry on the 
appeal. Their petitions were first' rejected, but the 
Court, apparently considering that' justice required 
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that the lower Court's award should not become 
immediately tinal, gave permission to the Petitioners 
(the Plaintiffs) to bring regular actions for re- 
covery of the estate, provided they did so before 
the 30th of Aprily 1851. Instead of taking ad- 
vantage of the Court’s period of grace allowed them, 
the Plaintiffs petitioned the Court for review of their 
proceedings, the result of which was, that the Court 
overruled their former proceedings, and adjudged 
that the Plaintiff’s petitions could be admitted to 
carry on the appeal, No. 7 of 1S49. Subsequently, 
on a petition from tlie Oefeadant, the Sudder Court 
again took up the case, and finally revoked their 
proceeding of the ist of May^ confirming the 
principle laid down in those of the 21st of October y 
1S50, namely, that the Plaintiffs could not be allowed 
to carry on the appeal, which, having abated on 
the death of the Appellant, the Sudder Court 
struck off their lile, referring the Plaintiffs to the 
regular Court of original jurisdiction as those in 
which they should prefer, in the first instance, any 
claims they might have to the estate. It will be 
observed that the period originally allowed them for 
bringing an action had then expired, and no second 
period of grace was given. Upwards of four years 
after this final Order of the Sudder had been passed, 
the Plaintiff in No. 10 of 1856 brings the present 
action, and a year later the original suit, No. 4 of 1857, 
is likewise hied. The original suit, No. 2 of 1845, was 
specially brought to determine the status of the late 
Zemindar y and for no other purpose; the evidence 
was restricted to that point, and, consequently, if ever 
there was a judgment in rem, the decree in that suit, 
No. 2 of 1845, one: in that decision it was clearly 
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determined -that the late Zemindar and his brother 
were undivided. This judgment the Court is not 
competent now to question, still less to overrule ; as a 
judgment it is conclusive against all the world, 

and no evidence can be admitted against it, unless it 
can be shown it was collusively or fraudulently given 
(A-orton's * Law of Evidence/ § 470 ; Taylor, ‘ On Evi- 
dence/ V'oL 11 . § 14^9)- Taylor y in the section 

quoted, says, ‘ This rule appears to rest partly, if not 
principally, upon the broad ground of public policy, 
it being essential to the peace of society that 
the social relations ol every member of the com- 
munity should not be left doubtful, but that, after 
having been clearly defined by one solemn adjudi- 
cation, they should conclusively be set at rest.’ And 
in the lollowing section, 1490, it is further stated, 
that ‘ the decision cannot be impeached in the same 
or another Court, by showing that the facts on which 
it immediately rests are false.' 'I'he Court is not 
aware on what grounds permission was granted by 
the Sadder Adawlut to the Plaintiffs to bring the 
suits, the avowed object of which was to impeach 
this judgment in retn : but the period of grace passed 
without any suit being brought, and no further 
period was allowed. Possibly the Sadder Court, 

in reconsidering the matter, discovered that they 
were not competent to grant it ; or the omission 
may have been an oversight. As, however, on the 
former occasion, the Court gave only eighteen 

months, it is to be presumed further grace, if it had 
been given, would not have exceeded a like period. 
Be this, however, as it may, in the absence of any 
precedent warranting such impeachment of a judg- 
ment in rem, and being of opinion* that nothing can 
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be more inconvenient or dangerous than a conflict of 
decisions in different Courts ; and that if judgments V« 
rem are not regarded as binding upon all Courts alike 
the most startling anomalies may occur’ {Tavlor ' On 
hvidence, 1493 )' Court is unable to accept the 
pleadings of the Plaintiffs on the siatus of the late 
Zemin^iar, save as an undivided brother. This status 
being thus determine<l, it only remains to sec if the 
Plaintiffs have by law any claim to the estate. The 
Plaintiff, in original suit, No. loof 1856, admits she has 
none, save on the ground that it was self-acquired, and 
pleads the law as laid down in Vol. II. of Macna<rhten' s 
‘Hindu Law,’ pp. 33, 152. 153, and 155, and esta- 

blishing her right. A reference to which by the 
Plaintiff's V akeet would have shown him that the law 
therein propounded has reference solely to ' partition 
of property, not ‘ succession.' and that it is clearly 
laid down in the preceding para., in p. 33, (hat, after 
the death of the widow, the property becomes ‘ vested 
in the heirs ot her husband,’ but here she is, not a 
widow, but a daughter : the law, therefore, which 
treats of widows is ol no avail to her, but rather 
the contrary. The Pundits of the Madras and 
Bengal Sudder Courts are unanimous that the 
estate of the late Zemindar would descend to 
his widow only if he was of a divided family. 
Under the above circumstances, this Court is of 
opinion that the Plaintiff in the original suit, No. 10 of 
1856, has no claim in law to the estate sued for, and, 
therefore, directs that the suit be struck off the file 
without going into the other objections raised by the 
Defendant in liis answer, the Plaintiff paying all costs. 
The Court’s reasons for refusing to allow the Plaintiff, 
in suit, No. 10 of 1856, to plead that the brothers 
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were divided, are equally applicable to the case of the 
Plaintiff in the suit, No. 4 of 1857. She bases her claim 
to the estate on the law propounded in the Futwahs 
of the Pundits filed in this and the suits referred to 
above ; these, however, all refer to widows, and not 
daughters, and declare widows only entitled to suc- 
ceed to their husband’s ancestral and self-acquired 
estate when he is one of a divided family. The Court, 
therefore, is of opinion, that she also has failed to 
show that she has any claim at law to the estate sued 


for {Vide Strangers Manual,” 
340, and 342) : and, without 


pars. 346, 337, 339, 

going into the other 


objections raised in the answer to her right to sue, 
resolves to strike off her suit likewise from the 


file, she paying all costs. The Court, in con- 
tinuance, would observe, that though it has taken 


the late Judge’s decision in suit, No. 2 of 1845, as a 
judgment and, therefore, not to be impeached, 

yet that, after a careful study of the whole case 
(which has occupied it almost incessantly for a period 
of six weeks), if fully concurs with the late Judge in 


all he has urged in that decree and the judgment 
awarded by him. The Judicial Committee of the 
Privy Council, in their judgment (a), distinctly 
declare ' it exceedingly desirable that it should be 
known (not by the parties to the suit alone, but) 
to all those who are interested in this property, 


that the question of fact as to division or no division 
appears to be the only point on which the main 
question of title to the property will ultimately 
depend.’ By thus declaring, this Court understands 
that the question of status being about to be 


(<?) 3 Moore’s Ind. App, Cases, p. 294. 
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decided, all interested were then invited to come 
forward to prove their assertions to division or 
non-division, as the decision given would be final. 
There cannot be a doubt that the Plaintiffs in the 
above suits were thoroughly acquainted with the decree 
of the Judicial Committee of the Privy Council ; and it 
was for their interest to have assisted Anga Mootioo 
Natchiar to prove division, and see that all the evidence 
procurable was then advanced, and that the decision 
passed on the merits by the Civil Court (unless such 
decision is ruled to be onlv equivalent to an adjudica- 
tion of settlement by order of Justice) is conclusive 
against all the world as regards the status of the late 
Zemindar ; but allowing that the decree in the suit, 
No. 2 of 1845, final when it was passed, 

because appealed from, it appears to this Court that 
it is undoubtedly so now. inasmuch as it cannot be 
affected bv any other suit, and there are no parties 
competent now to question it in appeal. It is laid 
down in the Sudder Adaivlut decrees, No. 58 of 1854, 
No. 66 of 1855, No. 10 of 1852. No. 5 of 1857. and 
Sadder Adawlut decrees, No. 86 of 1854, par. 19, 
that non-division is to be presumed until division is 
proved ; non-division was the alleged state of the 
family when the suit was brought ; non-division was 
the decision passed after a prolonged and patient in- 
vestigation in the suit, No. 2 of 1 845. and non-division 
was the stattts when the Plaintiff (Appellant) died. 
Such being the case, how can the Plaintiffs’ claims, 
which are based and only sustainable on the ground 
that division had taken place, be admitted ? If they 
can be, where is the limit, and what becomes of the 
rule, that judgments in rent are conclusive against all 

the world ? " 
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The Appellant appealed to the SuMer Court at 

N^TCHrvR this decree, praying that the suit might 

V. he remanded for adjudication on the merits; 
iHKj^AjAH On the 5th of Noveiiiher, 1859, the Sudder Court, 
Shivaoitnga. by its decree, affirmed the decree of the Civil Judge 

of Madura of tlie 25th of August, 1859, on the 
giound that the cjuestion of division had been 

tinally set at rest by tlie decree in the suit, No. 2 of 
1845 ; that although that decree had been appealed 
from by the then I-*Iaintifl, Auga Mootioo Nafchior, 

on l»er death without heirs the appeal had dropped ; 
and that the appeal could not be opened, because 

the title of the Appellant had not at the time of that 
decree come into existence. 

This was the second decretal Order appealed from 
to the Privy Council. 

I he Appellant petitioned the Si/dder Court for leave 
to appeal to Her Majesty in Council against the 

last-mentioned Order. which that Court on the 
3rd ot March y i860,, refused, on the ground, that 
the decree of the Civil Judge of the 25th of August, 
1859, was final under see. 10.. Reg. H. of 1802. and 
cl. 2 & 10. sec, ^ of Reg. X\’. of i8i6. 

'J'his was the third decretal Order appealed from. 

Leave was afterwards granted by their Lordships, 
upon special petition to Her Majesty in Council, to the 
Appellant to appeal from the decree of the Civil 
(.ourt of H^odurti, dated the 27th ol Dcce7nbct'^ 1847, 
which, with the decrie.s of the Stidder Court of the 
igth ol .'\piil, 1852, the 5th ol Noi'emher, 1859, and 
the 3rd of March, i860, and the decree of the Civil 
Court ot Madura, dated the 25th of Atigust, 1859, 
were those nou appealed from. 

'I'he Appellant’s two sisters, Bootaka Matchiar and 
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Kota Natchiar having died, the Appellant succeeded to 
their rights, and all the other legal heirs in remainder, 
after the death of Anga Moottoo Katchtar, withdrew 
their claims, except Sowniea Natchiay, who, however, 
died pending the appeal in Eiigland. 
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The Solicitor-General (Sir R. Palmer) and Mr. 

W. W. Mackeson, for the Appellant. 

Our first proposition is, that the Zem'nidary in 
question, which constitutes a or principalit\ , 

and impartible, was the separate and self-acquired 
estate of the Appellant’s father, Goieery \"^allahha 
Taver, and, secondly, that the family property had been 
divided in his lifetime. Ffe and his eldest brother. 
Oya Taver, were, we contend, b) the Hindoo law 
divided brothers, and the real point now in issue 
lies between the Appellant, as representing one 
line of heirs, the lineal female descendants (^f Oowery 
Vallabha Taver on the one hand, and the Respondent, 
the lineal descendant of his elder brother, Oya Taver, 
on the other, and is narrowed to the validity of 
the decree of the Civil Court of Madura of tin 
27th of December. 1^47, which decree, we submit, was 
manifestly erroneous. If the sole question to be tried in 
that suit was division, or no division ; the evidence was 
all one way, and in favour of the Appellant’s father 
and his elder brother, Oya Taver, being divided brothers. 
The fact of the division was established by the deeds of 
division, and the actual division in the year 1792 was 
fully proved by the witnesses in the suit, No. 2 of 
1FJ45, as well as by other witnesses incidentally in the 
suit, No. 4 of 1^32. I'he division was also proved by 
the fact of the residence of the Appellant’s father with 
the Ranee at Skivagunga, and his living separate from his 
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divided brother at Padamattoor^ previous to and until 
his installation as the Zemindar under the grant from 
the Government. The adoption of the Appellant^s 
father by the Ranee^ which, whether regular or not, 
was inconsistent with the Respondent's contention of 
his continuance as part of an undivided family. Then 
there is the further fact of his installation as Zemindar^ 
and his living alone at Shivagunga^ from the year 1801 
until his death in the year 1829, separate from his 
brother and his family, who resided at Padamattoor, 
These are all circumstances inconsistent with the sup- 
position that he was a member of an undivided family. 
Again, the leases granted by him as Zemindar to bis 
brother and nephews, and the payment by them of kist^ 
are all acts which by the Hindoo law are considered 
the strongest evidence of division. So again, by the 
Razinamak made in the suit, No. 4 of 1823, after 
a claim to the division of the Zemindary as co-heirs, 
in which the nephew, Moottoo Vadooga, and his 
brothers, admitted that they had no such right. ’ Sepa- 
ration of interest, or division, is a sole question of fact, 
which the evidence here fully establishes. In JV. H. 
Macnaghten's " Hindu Law,” Vol. I. p. 54, he says, the 
criterion of division seems to consist of members of 


the family entering into distinct contracts, and other 
similar acts, which tend to show that they have no de- 
pendence on or connection with each other. Caleb. 
Dig. Vol. 111 . pp. 415; Strange's “Hindu Law,” 
Voi. 1 . pp. -225-7 Edit.], ib. Vol. II. p. 397, 

are authorities which establish the same proposi- 
tion. A partition is presumed if they have sepa- 
rate possession of property. Than Sing v. Mussu- 
maiit Jeettoo [a). The only evidence in support of 


(a) 2 Ben. Sud. Dew. Rep., 324. 
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the theory of the family being an undivided family 
is, that some of the religious ceremonies were 
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were 
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jointly performed by the brothers. But such cir- ‘ j, 
cumstances, even if proved, is held by the Hindoo law IheJ^ajah 
to be but slight evidence in favour of the family being Shivagunqa 
undivided, the religious ceremonies being constantly 
performed by divided brothers. Strange's “ Manual oi 
Hindoo Law,” sec. 296 [edit. 1863]. FiuL we take a j 
higher ground; we contend tliat even if part of the 
ancestral estate was at one time common propertv, yet 
that the Zcmindary was self-acquired by the Appel- 
lant’s father. The grant by the East India Company ^ 
to Goieery Vallabha 7 'aver was an act of sovereignty, 
the Zemindary having escheated for want of lii^eal 
heirs. Being by Siinnud the grantee takes as purchaser, 
and the Zemindary must, therefore, be considered as 
self-acquired property, as in Llie case of confiscation. 

The East India Company Syed AHi {a), Eilavam- 
badoo Mootiah Moodeliar v. Ellavambadoo Nineapah 
Moodeliar (b), Keonwur Bodh Singh v. Sconath 
Singh (c), Mahipat Singh v. The Collector of Benares {d). 

Again, it is an established principle of Hindoo law’t 
that property acquired without using the patrimony j 
by one brother living in partnership belongs to him I 
exclusively. W. //. Macnaghtens ■' Hindu Law,”! 

Vol. II. pp. 33 -* 5 ^- 3 - 5 - belongs at his death to ^ 

the acquirer's individual heir. Stranges "Manual of i 
Hindoo Law,” sec. -238. 

« 

This brings us to the first point, who by the 
Hindoo law prevailing at Madras is to succeed to the 
Zemindary on Gowery Vallabha Taver s death ? If 
held in severalty, after his death it undoubtedlv 

goes to his widow, w[»o lias, however. no right 

(u) 7 Moore's Ind. .\[)p. Cases, 57». 1 :5ii unye s Mad. Cases, 333. 

(^) 3 Ben. Sud. Dew. Rep., gi. {d) 5 Ben. Sud. Dew. Rep., 32. 
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to dispose of it. IV. H. Macnaghfen s “ Hindu 
Law,” Vol. I. p. 19, ib. Vol. II. p. 33 ; Strangers 
"Hindu Law,” Vol.I.pp. 121 — 1 37 [2nd edit.] ; 

Lai Khan v. Ranee Sirnomunnee {a)j Keerut Sing v. 
Koolahui Sing (b), Nund Koowur v. Tootee Sing\ note 
to Mussummaiit Gyan Koowur v. Dookkurn Singh (tr), 
Musst Lalchee Koomvur v. Sheopershad Sing (d). 
Cossinauth Bysack v. Hurrosoondery Dossee (^). The 
widow’s right in Madras^ to inherit her deceased hus- 
band’s property, he dying without issue male, and the 
family divided, is fully discussed in the Mitacshara on 
Inheritance, ch. II., sec. i, pi. 39: and in the Daya- 
Bhaga, ch. XI. sec. i,pl. 3. 4. 14; Coleb, Dig. Vol. III. 
ch. CCCXCIX. ; Stranges " Manual of Hindoo Law,” 
secs. 315. 326 [edit. 1862] ; Strange s “ Hindoo Law,” 
Vol. 1 . pp. 134-5 [2nd edit.] ; ib. Vol. II. p. 231, and 

the opinion of Sir IV^illiani Jones^ cited in Strange s 
" Hindu Law,” Vol. II. p- 250. The Sandayar case (_/^) 


(rt) 2 Ben. Slid. Dew. Rep., 32. 

(^) 2 Moore’s Ind. A pp. Cases, 331 : S. C. 4 Ben. Sud. Uew.Kep., 9, 
(t,*) 4 Ben. Slid. Dew. Rep., 330* 7 Ben. Slid. Dew. Rep., 22, 

((^) Morton’s Cal. Rep,, 86. 

(/) The decree of the Provincial Court for the Southern division, 
in the suit Coopasun'my Coolapa Naik v. Va/it/eumtiut, dated the 
13th of October, 1826, was filed in this case. 

The question there raised was, who was entitled to succeed tothe 
Zemindary of Sandavar. From the statements laid before the 
Pundits of the Sudder Court for their opinion, it appeared, that 
the Zemindiiry was an undivided estate,' and it was the pro- 
perty of a common ancestor, A.; that it was inherited in regular 
succession by 7 ?., C.,and D.\ that D. ; having no issue, transferred it 
in his lifetime to his uncle, ^., who was the next male their entitled 
to inherit, in satisfaction of a claim for money preferred by the 

latter. 

The Provincial Court’s questions to the Pundits were, first, 

whelUci such transfer could be held to constitute the estate the 
separate acquisition ol £.; and, secondly, if such transfer to the 

exclusion of co-heirs was illegal, whether the widows of F-i ’^1'® 
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is on all fours with the present case and strongly in 
our favour. And in a work called “ The Principles 
of Hindu and Mohammadan Law,” by M''. H. Mac- 
naghtejty edited by H. H. lV//so?i, it is laid down at 
pp. 2 1, 24, 5 [2nd edit., 1862], that according to the 
doctrine of the Star/// Chamirika, a widow, being the 
mother of daughters, takes her husband’s property, 
both moveable and immoveable, when the family is 
divided, and in default of the widow the daughter 
inherits, ib. p. 22. Therefore, on the widow’s death 
the^ Appellant, as daughter having male issue, suc- 
eeedt'd to her father's estate. Stra/t^^es “ Hindu Law,” 
P* *37 [2nd edit.]; Mifacshara, ch. II. sec. 2, p. 34r, 
ib. see. 4, p. 346; Straa^es'^ Manual of Hindoo Law,” 
353 [2nd edit.] 

Secondly, we are not bound h\ the decree of the 
Civil Court of Madura, in 1847, which does not pre- 
clude out right to ask this Court to determine the 
question of descent to the Zetmudary, which, we con- 
tend, was self-acquired property by Gowery Vallabha 
Taver. It never could have been the intention of 
this I ribunal when the case came before it in the' 
year 1844 (^). while observing, that the point of 
division was the substantial question, to shut out 
altogether the other material points at issue. 
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succeeded die kithei and died without i'isue. were entitled to the 

■, or whether the PlaintifFs ritle grandson of the 
common ancestor was preferable "i 

The Pundits’ opinion was, first, the .i*ifr liy /> to of the Zemin- 

dary was good, and that it descended to his son and. secondly, 

that as died without issue the Zemint/nry devolved upon his 
widows. 


C«) See Srimiit Moottoo \'ijaya Kaghanadha 
Perria Woodia Taver Rany .\nga Moottoo X 
Ind, App. Cases, p. 294. 


(iou erv 

.Itchier, 3 


\’allabha 

Moore’s 
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raised in that case. We contend, therefore, that 
even if the brothers were undivided as to their an- 
cestral property, the self-acquisition of one undivided 
brother dying without male issue, descended to 
the widow; and after her death to daughters, in 
preference to his brother and nephews. This rule of 
succession in Madvns, is clear law, according to the 

authorities already cited. 

Thirdly, the opinion of Pundits taken in the suits, 
as to the right of succession, cannot be relied on. 
The opinions which appear to have governed the Court 
below proceed on the assumption that the Text 
Books they cite apply to the case they were called to 
report upon, but the opinions unaccountably neglect 
10 say if such authorities are applicable to the 
particular facts stated. The daughter’s right to suc- 
ceed not being mentioned in the texts cited, the 
Pundits seem to consider that the Appellant is not 
entitled The cases of Myna Boyec v. Oottaram {a) 
and Ahrnham s.Abrahan, {h) are authorities showing 

Uu- value to he attached to the Pundits’ opinions, and 

the necessitv of the appellate Court testing their 
accuracy, as well as that the questions put by the 

Court correctlv state the point at issue. 

Fourthly, a; to the effect of the Ra.^narnah 

executed by tbe widows in . 830. being binding on 
them we submit, that a native woman can never 
deem’ed sufficiently to be bound by her per- 

sonal acts. Error and ignorance of their rights 
widows rendered tbe agreement invalid. 

V Lutchmana Naic (c), Chellummal v. Gar^ow {d), 
Rajtnider Narain Rac v. Bijai Govind Stng {e). 

00 8 Moore’s Ind. App- Cases, 400 , {h AnU, p. 195- 

(,;) 2 Strange’s Mad. Cases, 16. {d) Ih.. I59- 

(tf) 2 Moore's Ind. App. Cases, 181. 
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Lastly, we insist, that the refusal of the Sudder 
Court to allow the Appellant to revive the appeal from 
the decree of the Civil Court of Madura of the 27th 
of December ^ 1847, was arbitrary and contrary to 
equity. . Notwithstanding the proceedings by her in 
the suit, No. 10 of 1856, the Appellant was entitled 
to appeal from that decree. She, as daughter, having 
male issue, was heir to her father's estate, and like a 
remainder-man in England the proper party to revive 
the suit. Lloyd v. Johnes (a), Osborne v. Usher [b) 
Macqueen's “ Prac. of the House of Lords,” pp. 242- 
250. It must not be forgotten that her title only 
accrued on the widow, Anga Moottoo Natchiar's death, 
Roopckund Tllukchund v. Phoolchund Dhurmchund (c), 
Loll Munnee Koonwaree v. Rajah Nemyeneram {d). The 
interest of a daughter in the estate of her deceased 
father is similar to that of a widow, Hurrydoss Dull v. 
Sreemutty Uppoornah Dossee (e) ; but even if it should 
be held that she was not entitled to appeal from the 
decree of the 27th of December ^ 1847, she certainly 
was not bound by it, The Zemindar of Ramnad v. 
The Zemindar of Yettiapooram (y), and in that view 
that decree could not be pleaded as res judicata^ or 
held to be a bar to her original suit, No. 10 of 1856, 
w 1^ 1^ ^ts 1 rt s tit It t^? 1 rt due time after the death of 
Anga Moottoo Natchiar. 
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Sir Hugh CairnSy Q. C., Mr. HobhousOy Q. C., and 
Mr. C- P- PhillipSy for the Respondent. 

First, we insist, that Oya Taver Gowery Vallabha 
Taver were undivided brothers, and that from Gowery 

{a) 9 Ves., 57 - 6 Hio. P. C. Cases, 20. 

(c) 2 Borr. Born Rep., 616. (//) 6 Ben. Sud. Dew. Rep., 255-7. 

{e') 6 Moore’s Ind. App. Cases, 43^. 

(/) 7 Moore's Ind. Ap|>. Cases, 43J 5. 
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CASES IN THE PRIVY COUNCIL 

Valiabha Taver the Zemindary has come by lawful 
descent to the Respondent, his nephew. The testa- 
mentary disposition in his favour by the Appellant’s 
father is not material to our title. We deny the 
alleged fact of the self-acquisition of the Zemindary by 
Gowery Valiabha Taver. It is true that there may be 
self-acquisition by a member of an undivided family,, 
but the Hindoo law presumes such acquisition for the 
joint benefit of himself and his co-heirs. Strange's 
“Hindu Law,” Vol. I., pp. 199-225, and the onus 
lies on a member of a joint family claiming exclusive 
right to prove that it was separately acquired, Dhurni 
Das Pandey v. Mussumat Shama Soondri Dibiak {a)^ 
Gour Chunder Rai v. Hurish Chunder Rai (b)^ Nara- 
gunty Lutclufiedavmah v. Vengama Naidoo {c)j W. H. 
Macnaghten's " Hindu Law,” Vol. L, p. 54, and such 
presumption of joint partnership must be rebutted 
bv clear evidence of a division of the joint family. 

0 

What is considered as evidence of division is fully 
treated by the text writers. Strayige' s “ Hindu Law,” 
Vol. L, pp. 225-7 [2nd edit.] ; ib., Vol. IL, p. 333. 
Mitacshara, ch. II., sec. 12, pi. 3 and 4; and the 
cases collected in Morley s Dig., Vol. I. p. 483. Here 
the division is alleged to have taken place in the 
year 1792, but the evidence only proves separate 
re^dence after the year 1804. The different stations 
and duties and the health of the elder brother explain 
their separation, and the distance between their resi- 
dences was as little as was compatible with those 
causes. The fact of the impartibility of the Zemindary 
and Polyaput of Padamattoor, coupled with the fact of 
the infirmity of Oya Tavery satisfactorily account f£)r 
their separate residences. It has been decided that a 

(rt) 3 Moore’s Tnd. App, Cases, 2 2g. (^ 4 ) 4 Ben. Sud. Dew. Rep , 

(t) AnU, p. 66. 
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grant to A., because he is the descendant of B., does 
not create a self-acquisition in A. Strange^ s “ Hindu 
Law,” Vol. 1 ., p. 216 [2nd edit.]. Here the lineage 
of Gowery Vallabha Taver to the common ancestor, 
Shasavarna^ was the cause of the grant by Government 
of the Zemindary to him. Oya Taver's personal inca- 
pacity alone prevented his installation as Zemindar. 
The deed of settlement did not limit the succession to 
the heirs' of Gowery Vallabha Taver^ or do more than 
confirm the previous grant by Government to him. 
Now, self-acquisition cannot be the property of one 
divided in family. It is never mentioned in the text 
books, except as to property of an undivided member, 
and as part of the common stock. Strange* s “ Hindu 
Law,” Vol. L, pp. 120, 213, 215 [2nd edit.]. The 

Zemindary, it is admitted, is a Raj and impartible, and 
held by a single person ; if it had been otherwise, the 
co-heirs would have shared in the Zemindary. Strange's 
Hindu Law,” Vol. I., p. 218 [2nd edit.]. And they 
must have been parties to any alienation of it. 

Strange's “Hindu Law,” Vol. II., pp. 439, 44I1 450 

[2nd edit.]. It certainly was not divisible from them, 

Strange's “Hindu Law,” Vol. I., p. 260 [2nd edit.], 
where it is laid down that the issue of self-acquired 
property inherits as far as great-grandson, /b., pp. 
209, 210. Failing male issue, it goes to his undivided 
brothers and their issue. Strange* s “ Manual of Hindu 
Law,” sec. 35L p. 84 [2nd edit.]. If the descent of 
self-acquired property differs from descCiit of the pro- 
perty of an undivided man, the Appellant should 
prove that to be the law. The silence of the Books 
and authorities on any such difference is strongly 
in the Res[)ondent's favour. The Pundits in the 
case submitted to them in 1837 have laid it down 
that there is no such <liflcr<'nLe. I lu Sandayar 
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case (a), relied upon by the -Appellant to show the 
descent to self-acquired property, does not apply, 
as that case related to a divided family and ancestral 
estate. Transactions between co-parceners, in order to 
raise a rebuttal of the presumption of non-division, 
must be in relation to the property enj'oyable by them 
in common. Strange's “ Hindu Law,” Vol. I., pp. 
227, 8, 9, 230 [2nd edit.3. Families living together, 
and carrying on their transactions in common, con- 
stitute co-parcenary to which survivorship attaches, 
Ib.y Vol. I., p. 120. Living separately does not per se 
constitute division. 

The next point is the title of Anga Moottoo Natchiar 
as a Hindoo widow to succeed. Women are generally 
incompetent to inherit. It could only be to property 
of a man divided in family. Strange's “ Hindu Law,” 
Vol. I. p. 134: Mitacshara, ch. II., sec. I., pi. 39. A 
Hindoo widow has only the right of enjoyment in her 
deceased husband's property. It is laid down that with 
respect to property derived by inheritance from her 
husband, a widow is little more than tenant for life, 
and trustee for the ulterior heirs. Strange's “ Manual 
of Hindu Law,” sec. 159, p. 38 [2nd edit.]. A Hindoo 
widow must, in a suit by her for her late husband's 
realtv, wherein she claims under his character as a 
divided member of a Hindoo family, re-present the 
w hole series of his heirs, and a decree in that suit 
against her negativing such division is res judicata^ and 
must bind them, because a contrary conclusion w'ould,, 
.so long as the descent passed through females, invoke the 
possibility of endless litigation of such fact of division. 

Next, we contend, that the death of Anga Moottoo 
Natchiar in 1850, operated as an abatement of the 
suit, subject to revivor by the ne^ft of kin of Gowery 


(/z) Ante^ p. 578. 
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V allabha Taver^ and We insist, that this Tribunal can- 
not now entertain an appeal from the decree of the 
Civil Judge of Madura made in 1847, or enter into 
any question of division, or self-acquisition. First, 
as to the question of division. The suits of 1845, 
and 1849, were wholly abated. The Appellant was not 
a party thereto, and her claim to immediate heirship 
to her father on the death of Anga Moot too Natchiar 
had never been established, and has always been 
denied by the Respondent ; secondly, as to the ques- 
tion of self-acquisition, that fact was clearly not in 
issue in the suit, No. 2, of 1845, nor dealt with by 
the decree of 1847. Further, with respect to the 
decree of the Sadder Court refusing the Appellant to 
revive the appeal, we submit it was perfectly regular, 
as the Sadder Court could not decide the question of 
heirship. That was a question for the Provincial 
Court, and thither the Appellant should have, in 
the first instance, gone. The Appellant’s proper 
course w'as pointed out to her in the year 1850. 
The suit that the Appellant ought to have brought, 
and which it was plain the Sadder Court intended 
her to bring, was one in the nature of a Bill of 
revivor, or a Bill of supplement, limited to the 
object of obtaining from the Provincial Court a 
declaration that she, as the daughter of Gowery 
Vallabha Taver, had established her right to stand in 
the place of Aaga Moottoo Natchiar^ but she perversely 
disregarded it, and filed the suit. No. 10 of 1856, to 
establish her right and to which suit she did not make 
the other claimant’s parties Defendants. In Gtffard v. 
Hort {a), it was held that a decree made in a suit, with- 
out making parties whose rights were affected thereby 

(./) I Sch. Lcf.. 386. 
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was fraudulent and void as against those parties. 
Here she attempted to deceive the Provincial Court, 
by alleging an Order from the Sudder Court, directing 
the suit, and by concealing her previous claim as third 
daughter, and the agreement with her ' sisters, and 
thereby only raised the issue of division, and did 
not properly raise the issue of heirship. 

Having previously disregarded her proper course 
pointed out in the year 1850, and twelve years having 
elapsed since that date, the Respondent ought not to 
be restrained from setting up the Mad. Reg. of Limi- 
tations II., of 1802, sec. 18, cl. 4, in bar to any pro- 
ceedings the Appellant might hereafter take to revive 
the appeal from the decree of 1847. She was barred by 
laches and lapse of time from maintaining any original 
proceeding for the recovery of the Zemindary. 

As to the appeal from the decree of 1859, we submit 
that that decree was right, because the decree of 1847, 
on the fact of division, could not in fact be appealed 
by the heirs of Gowery Vallabha Taver claiming 
after Anga Moottoo Natchiar, and as to any claim- 
under the alleged self-acquisition of the Zemindary, 
that was disposed of in the suit of 1833, and by this 
Tribunal in 1844, or if not, it was raised in suit of 

i«45* 

Lastly, we insist, that the Appellant not having 
taken the proper proceedings, is not entitled to revive 
or continue the litigation commenced by Anga Moottoo 
Natchiar. Assuming, however, that the decree of the 
Zillah Court in December, 1847, bound the party 
succeeding at the death of the widow, Anga Moottoo 
Natchiar, the only remedy the Appellant, claiming as 
a remainder-man, now has, is for this Court to remit 
the case to the Sudder Court to determine the on- 
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ginal appeal against the decree of the Civil Court of 
Madura. This Tribunal, as a Court of final appeal, 
will not adjudicate upon that point until a decree 
has been made by the Court below, which alone can 
give it jurisdiction. 

The Solicitor-General, in reply. 
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Admitting that a Hindoo widow has only a right of 
enjoyment in her husband’s property, Strange's “Hindu 

Law,” Vol. I. p. 124, Vol. II. pp. 251-3 [2nd edit.], 
Daya-bhaga, ch. XL sec. i, pi. 56, and that the widow’s 
litigation was ill conducted, yet her husband s heirs, 
who succeed on her death, are not bound by her 
miscarriage. A remainder-man may rectify error, 
or supply omissions, Lloyd v. Jones (a), where the 
point is carefully considered by Lord Eldon, Here 
the Appellant, as daughter, was the heir of her de- 
ceased father, Coleb. Dig. Vol. III. pp. 186, 489* 

491, 498, Daya~bhagat ch. XL sec. 2, pL i, the 

Sandayar case {b), and had a right to bring a new 
suit, and raise the proper question relating to the 
succession of the Zemindary, namely, the separate 
acquisition of the Zemindary by her father, which 
fact was established in evidence, and, consequently by 
the Hindoo law, even if they were an undivided 
family, neither his brother nor his nephew, could 
succeed to the Zemindary, Macnaghten' s “ Hindu Law,” 

Vol. IL p. 156. 

Judgment was reserved, and now delivered by 30th Nov. 

The Right Hon. the Lord JUSTICE Turner. ' ' 


The subject of this appeal, and of the long litiga- 
tion whi«_h has preceded it, is the Zemindary of Shiva- 


(^) .!«//'. p. 578- 
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gunga, in the District of Madura and Presidency of 
Madras. 

This Zemindary is said to have been created in the 
year 1730, by the then Nabob of the Carnatic, in 
favour of one Shasavarna, on the extinction of whose 
lineal descendants in 1801, it was treated as an escheat 
by the East India Company, which had then become 
possessed of the sovereign rights of the Nabob of the 
Carnatic, and was granted by the Madras Govern- 
ment to a person whom we shall distinguish by one 
of his many names, as Gowery Vallabha Taver. He 
had an elder brother named Oya Taver, who pre- 
in 1815. The 

died on the 19th of July, 1829. 

He had had seven wives, of whom three only sur- 
vived him. Of the deceased wives, the first had a 
daughter (since dead), who left a son named Vadooga 
Taver ; the second had a daughter named Bootaka 
Natchiar ; the third had two daughters, Kota Natchiar 
and Katima Natchiar, the present Appellant ; and the 
fourth was childless. The three surviving widows 
were Anga Moottoo Natchiar, Purvata Natchiar, and 
Moottoo Verey Natchiar. Of these Purvata Natchiar 
was enceinte at the time of her husband^s death, and 
afterwards gave birth to a daughter named Sowmia 
Natchiar, The two others were childless, 

Oya Taver, the brother, left three sons, of whom the 
eldest was named Moottoo Vadooga, 

The Zemindary is admitted to be in the nature of 
a Principality — impartible, and capable of enjoyment 
b)^ only one member of the family at a time. But 
whatever suggestions of a special custom of descent 
may heretofore have been made (and there are traces 
of such in the proceedings), the rule of succession to • 


Zemindary himself 


deceased him, dying 
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one of the 
the death 
Zemindar y 


it is now admitted to be that of the general Hindoo 
law prevalent in that part of Indioy with such qualifi- 
cations only as flow from the impartible character of 
the subject. 

Hence if the ZemindaVy at the time of his death, 
and his nephews were members of an undivided 
Hindoo family, and the Zejuindary, though impartible, 
was part of the common family property, 
nephews was entitled to succeed to it on 
of his uncle. If, on the other hand, the 
at the time of his death, was separate in estate from 
his brother’s family, the Zemindary ought to have 
passed to one of his widows, and failing his widows 
to a daughter, or descendant of a daughter, preferably 
to nephews ; following the course of succession which 
the law prescribes for separate estate. These proposi- 
tions are incontestable ; but Gower y Vailahha Taverns 
w'idows and daughters have advanced a third, which 
is one of the principal matters in question in this 
appeal. It is that, even if the late Zemindar con- 
tinued to be generally undivided in estate with his 
brother’s family, this Zemindary was his self-acquired 
and separate property, and as such was descendible, 
like separate estate, to his widows and daughters 
and their issue preferably to his nephews, though 
the latter, as co-parceners, \>ould be entitled to his 
share in the undivided property. l^pon this view 
of the law the question whether the fatnily were un- 
divided or divided becomes immaterial. The material 
question of fact would be whether the Zemindary was 
to be treated as self-acquired separate property, or as 
part of the common family stock. 

Whichever may have been the proper rule of suc- 
cession, it is certain that, if not on the death of 
Gowery Vallabha Tavery at least on the failure of his 
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male issue, being demonstrated by the birth of his 
posthumous daughter, his nephew, Moottoo Vadooga^ 
obtained possession of the Zemindary. He seems to 
have set up an instrument W'hich in the proceedings 
is called a Will. On the Appellant’s side this is 
treated as a forgery. The Respondent, denying the 
lorgerv. does not now treat the document as a testa- 
inentary disposition, or as material to his title; and 
it may, therefore, be dismissed from consideration. 
Moottoo Vadooga obtained possession with the concur- 
rence of various members of the family, and of Govern- 
ment and its officers. He afterwards obtained from the 
then tliree surviving widows the Razinamah. or agree- 
ment. He continued in possession without litigation, 
if not without dispute, until his death, which took 

place on tlie 2isl of Yuty^ 1831 ; and was then sue- 
^ — - _ 
ceeded by his eldest son, Bodha Gooroo Sawmy Taver, 

.Soon after this event began the litigation concern- 
ing this property, which has now continued upwards 
ol thirty years. Its history may be conveniently 
divided into three periods : the first beginning with 
the institution of suit, No. 4, of 1832, and ending with 
the Order of the Queen in Council in 1844; the second 
beginning from the date of that Order, and ending 
with the death of the widow, Anga Moottoo Natchiar^ 
on the 23rd of June^ 1850; and the third being that 
which covers the proceedings which have been had 
since Anga Moottoo Natchiar died. 

The sii it, No. 4 of 1832, was brought by Velli Nat- 
chiaKy the daughter of Gowery Vallnbha Tavey by his 
first wife, on behalf of her infant son, Moottoo Vadooga. 

It claimed the Zemindary for the infant by virtue of an 
Arse said to have been sent by the Collector to Gowery 
Vallahha Taver in 1822, according to which the succes- 
sion would be to the son of a daughter in preference 
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to his widows, and /} fortiori in preference to his 
brother's descendants. The defence to this suit in- 
sisted that the liad been granted to 

Vallabha Ta 7 fer so\e\y in consequence of his relation- 
ship to the former Zemindars, and was, therefore,^ 
to be treated as part of the undivided family estate, j 
and, as such, descendible to the eldest of the maltj 
co-parceners in preference to any descendant in the 
female line from Go 7 oery Valiabha Taver. 'I'he replv 
did not raise any distinct issue as to the character of 
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the family, whether divided or undivided, but iiisistcd 
that the Zemindary was to he regarded as the self- 


/ 


acquired and separate propert)- of Gowery Va/iabha 
Taver, and ought to pass by virtue of the Arse to the 


Plaintiff. 


iTi 1833, two other suits were instituted against the 
Zemindar in possession. Of these, that distinguished 
as No. 4 may be ' left out of consideration, inasmuch 
as the Plaintiff in it rested his title on an alleged 
adoption by Goieery Vallabha Taver, of which he failed 
to give satisfactory proof. Such a title, if established, 
would of course have been paramount to the claims ol 
either the nephews or the widows. 

Suit 3. of [833 is. however, the most important, 
with reference to this appeal, of the three suits now 
under consideration. It was brought by Anaa \Iooftoo 
Natchiar, the fifth wife, and the elder of tlie three 
widows of Go'ivery Vallabha Taver. She set up an 
adoption, or r/«r7.v/ adoption, of Gowery Vallabha Taver, \ 
by the widow of the last Zemindar of the elder line, and/ 
treated this as the consideration, or a principal con- 
sideration, for the grant of the Zemindary made to j 
him by the Hast India Company, uid she insisted! 
that Afoottoo J^adooya 7 aver, on her husbaiurs death, 
got possession of the Zemindary, of which she was 
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the legal heiress, by means of the forged Will. 
The defence to this suit, so far as it related to 
the title of the Zemindar in possession, was sub- 
stantially the same as that made to the suit, No. 4 
of 1832; but it also denied the alleged forgery of 
the Will, and insisted on the Razenatnah executed 
by Anga Moottoo Natchiar and the other widows to 
Moottoo Vadooga Taver. In her reply, Anga Moottoo 
Natchiar did not raise any distinct issue as to the 
division or non-division of the family. She sub- 
mitted, as an issue of fact, that the Zemindary had 
been acquired by the sole exertions and merits of her 
husband ; and as an issue of law, that what is 
acquired by a man, without employment of his 
patrimony, shall not be inherited by his brothers and 
co-heirs, but if he dies without male issue shall 
descend to his widows, his daughters, and parents, 
before going to his brothers or remoter collaterals. 

These three suits were all dismissed by the Pro- 
vincial Court. We have not the decree or decrees 
of dismissal, but it seems probable that they were 
heard and disposed of together. It also appears that, 
although there was not in any of them a distinct issue, 
whether Gowery Vallabha Taver and his nephews 
were or were not an undivided Hindoo family, some 
evidence was given in the suit, No. 4 of 1832, to show 
that he and his brother were separate in estate. 
There was an appeal in each of the three suits^ and 
these were heard together, and disposed of by the 
decree of the Sudder Court. That decree dismissed 
No. 4 of 1833, on the ground that the Plaintiff had 
failed to prove his alleged adoption by Gowery Vallabha 
Taver, and it dismissed No, 4 of 1832 on the 
ground that the succession to the Zemindary was 
governed by the general Hindoo law, and not by 
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any particular or customary canon of descent ; 
so that, if descendible as separate estate, it would 
go to the widows of Gowery Vallabha Taver in 
preference of a grandson by a daughter. In the 
suit. No. 3, of 1832, it was decided, first, that as a 
matter of fact the Zemindary was the self-acquired 
and separate property of Gowery Vallabha Taver \ 
secondly, that according to the opinion of the Pun- 
dits whom it had consulted, the rule of succession to 
the Zemindary ^ though self-acquired, would depend 
on the fact whether the brothers had or had not 
divided their ancestral estate ; that in the former case 
it would belong to the widow, and in the latter to the 
nephew ; thirdly, that upon the whole evidence the 
brothers must be taken to have divided their an- 
cestral property; and lastly, that the Plaintiff, Anga 
Moottoo Natchiar^ was entitled to recover Xh^Zemindary^ 
not having forfeited her rights by the execution of 
the Razlnanieh, 

Against this decree the Zemindar then in possession 
appealed to Her Majesty in Council. The Order 
made on that appeal on the 19th of 'June, 1844, was 
that the decree of the Sudder Court should be re- 
versed, with liberty to the Respondent, Anga Moottoo 
Taver, to bring a fresh suit, notwithstanding the 
decree of the Provincial Court, at any lime within 
three years from the filing of that Order in the 
Sudder Dewanny Adawlut. The grounds on which their 
Lordships who recommended this Order proceeded 
were, as appears from the judgment delivered by Dr. 
Luskington, that the Sudder Court had miscarried 
in deciding the question of division, which was not 
one of the points reserved in the cause, nor was 
expressly raised upon the pleadings, but that the 
Respondent ought to be allowed to remedy the 
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omission iri a new suit. And their Lordships added', 
that though they could make no Order on the subject, 
it would be exceedingly desirable that it should be 
known to all those who were interested in the pro- 
perty that the question of division or non-division 
appeared to be the only point on which the main 
question of title to the property would ultimately 
depend. 

On the 20th ol August, i?<45, Anga Moottoo Nat- 
chiar commenced her second suit in forma pauperis. 
In the interim Bodha Gooroo Swamy Taver had died, 
and the Zemlndary had passed to his brother, Gowery 
Vailabho Taver, the father of the Respondent, and 
he with a younger brother were the Defendants 
to the new suit. In her plaint the widow, after 
stating the pedigree of the family, some of the 
former proceedings, and the desire of Vein Natrh/ar, 
the widow of the last Zemindar of the elder line, 
to make Gowery Vailabha Taver, the Hrst of that 
name whom we have mentioned, her successor, pro- 
ceeds to allege, that \^ ith that object she had causecf 
him and his elder brother,. Oya Taver^ to make a par- 
tition of their ancestral property as early as the year 
1792. The Plaintid then excuses her omission to 
plead this fact in the previous suit by saying that she 
had been advised it was only necessary for her to 

show that her husband had been adopted by Vein 

% 

Natchiar, and that the Zemlndary was his self- 
acquisition. She then proceeds to allege, that on 
the death of Vein Natchiar, he actually became 
Zemindar until he was dispossessed by the usurpers : 
on whose defeat and destruction by the East India 
Company, he was again put into possession under 
their grant. She also in this suit makes the alter- 
native case, that even if no partition of their ancestral 
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property took place between Gowery Vallabba Taver 
and his brother Oya Taver^ she, as the eldest widow, 
was entitled to the Zcmindar\\ as a separate acquisi- 
tion, in preference to that brother’s descendants, and 
pleads the decision, in what is called the Sandayar 
case, to prove that such is the Hindoo law, and that 
the opinion given in the former case by the Pundits to 
the contrary was erroneous. 

in his answer, the rirsl and principal Defendant 
recapitulated the several facts relied upon by Badha 
Gooroo in the former suit as constituting his title. 
He insisted that by the decision of the Judicial Com- 
mittee of the Privy Council the contest was narrowed 
to the issue whether the brothers were undivided in 
estate or not, and that the Plaintiff should have 
rested her claim on that issue. He contended that 
there had been no partition. The points recorded in 

the suit are thus somewhat vaguely staled “The 

Plaintift to prove, by means of documents and \vit- 
nesses, that division took place in 1792. As the 
defence is but a denial ol this circumstance, the 
Defendant cannot be called upon to establish the 
negative side by direct proof. But the Defendant 
will have to prove the points mentioned in paragraphs 
2 to 5 of the answer ; and he is required to use, if 
possible, strong arguments against the points parti- 
cularly spoken of by the Plaintiff.” 

A large body of evidence is, in fact, given by each 
side on the question of division or non-division. 
The case was heard by the Civil Judge, Mr. Baynes, 
whose decree is dated the 27111 of December, 1847. 
The effect of it was, that the only question really 
open between the parties was that of division Qf non- 
division ; that tiu* Plaintiff had failed to prove the 
partition between Gowery Vailabha Tetver and his 
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brother, Oya Taver ■, that her suit must be dis- 
missed with costs. 

Against this decree, on the 6th of Aprils 1848, 
Anga Moottoo Natchiar appealed to the Sadder Court. 
The Defendant, Gowery Vallabha, then died, and his 
infant son, the present Respondent, came in, and on 
the 5th of November, 1849, filed an answer to the 
appeal. Before the appeal was heard, and on the 
24th of June, 1850, Anga, Moottoo Natchiar also died, 
and with her death ended the second stage of this 

long litigation. 

On the death of Anga Moottoo Natchiar ^oxxxt 

seems to have issued a notice in the form ordinarily 
used on the abatement of an appeal by the death of 
an Appellant, calling upon the heirs of the deceased 
to come forward and prosecute the suit. This form of 
notice, it is obvious, was not strictly applicable to a 
case like the present, where, upon the death of a 
Hindoo widow, the right of action formerly vested in 
her devolves not upon her heirs, but upon the next 
heirs of her husband ; and to this circumstance may 
be traced some of the confusion which is observable 
in the subsequent proceedings. Such as it was, how- 
ever, the notice brought into the field three sets of 
claimants. The first consisted of Bootaka Natchiar, 
the daughter of Gowery Vallabha Taver by his second 
wife, and Kota Natchiar and the present Appellant, his 
daughters by his third wife. They claimed as the 
rio^htful heirs of the Zemindary, if it passed as separate 
property, next in succession to the widow, Anga Moottoo 
Natchiar ; but considering its impartible nature, they 
expressed their willingness that it should be enjoyed 
first by Boothaka Natchiar for her life, next by Kota 
Natchiar for her life, and lastly by the Appellant. 
They treated Sonmia Natchiar, the daughter by the 


I 
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sixth wife, as excluded from the succession by reason 
of her marriage with Bodha Gooroo, and of her being 
then a childless widow. 

Sowmia Natchiary however, came forward by a sepa- 
rate petition, claiming to be heiress both to Ango 
Mootoo Nafchiar and the Zemindar}\ by virtue of an 
instrument alleged to have been executed bv Anga 
Mootoo Natchiar in her lifetime. 

A third claimant was Mootoo Vadoogo, the Plaintiff 
in the dismissed suit of 1832. His contention was, 
that though the decree in that suit may have been 
right in preferring to his claim that of Ango Mootoo 
Natchiar, his title as grand.son was nevertheless pre- 
ferable to that of daughters, and that on the death of 
the w'idow he became entitled to the Zemindary. 

Counter-petitions were filed on behalf of the 
Respondent, objecting to the revival of the appeal 
by any of these claimants ; and it is observable that 
he then insisted that they ought to he compelled to 
bring fresh suits for tht* trial of their alleged rights, 
in order to give him the means of alleging and 
proving certain special matters of defence against 
them, of which he would not have the benefit in the 
suit of Anga Mootoo Natchiar. 

The Sadder Court, in dealing with these claims to 
prosecute the appeal, has made three different and 
inconsistent orders. 

By the first, dated 21st of October, 1850, it held 
that none of the claimants could prosecute the appeal, 
which it directed to b<* removf*d from the file, but left 
any of them at liberty to bring a new action to 
enforce their respective claims, provided it was com- 
menced before the 30th of April, 1851. 

They all petitioned for a review of this Order ; 
counter-petitions were filed on behalf of the Re- 

77 
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spondent; and the Court, by its Order of the ist of 
May^ 1851,- notwithstanding an adverse opinion given 
by its Pundits on the yth of March preceding, re- 
versed its former Order, and directed the appeal to be 
replaced on the file, and the several claimants to be 
made supplemental Appellants; resolving to hear the 
appeal, and, if it should be sustained, to determine 
the mode in which their rights as against each other 
and the Defendant should be tried. 


On the 19th of Aprils *^52, the Court, apparently 
of its own mere motion on taking up the record of 
the appeal, reversed this Order of the ist of Mayy 

1851, and ruled that the several claimants- could not 
be heard on the appeal, but might prosecute their 
respective rights in the Court of first instance, which 
Court was to be guided in the admission and hearing 
of their claims by the Regulations in force, and the 
appeal was again removed from the file. 

Thereupon the Respondent shifted his ground, and 
by a petition dated the 30th of JunCy 1852, objected 
to the last Order and prayed for a review of it. His 
contention then was, that the heirs next in succession 
to Aiiiya Mootoo Natchiar, according to that course of 
succession, might have been admitted to carry on the 
appeal, and that it was a hardship on him to have to 
litio-ate his title with them in a new suit. The Court, 
ho\\'everj by its proceeding of the i6th of ScptctribsTy 

1852, adhered to its Order, giving at the same time 
a not very intelligible explanation of it. 

Of the three daughters of Gowery Vallabha Taver who 
joined in the first of the above-mentioned applications 
to the Sudder Court, the Appellant alone brought a 
fresh suit. The plaint was not filed until the 5th of 
December y 1856, but there seem to have been various 
intermediate proceedings before both the ZiUah and 
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Sudder Courts. These are referred to in the Ap- 
pellant’s petition of appeal, but are nowhere stated 
in detail. Her plaint stated, that her father and his 
brother, Oya Taver, were divided in estate prior to 
f8oi, and were then living separately; that the 
Zemindary was granted exclusively to the former, 
and was, therefore, his self-acquisition, and enjoyed 
by him in exclusion of his brother. 

The Appellant’s title in succession to An^a Mootoo 
Natchiar is thus stated ; — “ 1 he Zemtndary^ which is 
the self-acquisition of the Plaintiff's father after his divi- 
sion with Oya Taver, belongs on the death of his widow, 
Anga Mootoo Natchiar^ to his second daughter, the 
Plaintiff, who has male and female issue ; whilst his first 
daughter, Bootaka, has i;o issue, and the third daughter, 
Sowmia, is a widow.” In the seventh paragrapli 
{though the point is not taken so distinctly as in the 
suit of Anga Mootoo Natchiar) she claims the Zentin- 
dary as her father’s self-acquisition. irrespectively 
of the alleged partition with his brotlier. and the 
question of division. 

The answer took a formal objectioji to the suit, 
namely, that it was brought against the guardian of the 
infant Zetnindar, and not, as it ought to hav<! been, 
against the infant jointly with his guardian. It also 
insisted on the Regulation of Limitation and the 
decree of the 27th of December, r847, '‘s bars to the 
Appellant’s claim. It further impeaclicd her title* as the 
heir next in succession to Anga Mootoo Natchiar in that 
line of succession, alleging that there were descendants 
of Gowery Vallahha 7 ’^z’c'r through his cider widows, an<l 

it again pleaded many of the facts put in issue in tin- 
suit of 1845, as constituting the title of llie infant 
Zemindar, 

The estate being then in tlie custody of the 
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Court oi Wards, the Collector was made a De- 
fendant, and put in a similar answer. Replies _ and 
rejoinders were Hied ; but without settling any issues 
or taking any evidence in the cause. The Zillah 
Judge, Mr. Cotton, on the 25th of August, 1859, dis- 
missed the suit, together with the suit, No. 4 of 1857, 
which had been instituted by Sowmia Natchiar, but 
with which we have no concern. His reasons for dis- ' 
missing the Appellant's suit were ; — Hrst, that upon 
the question of division she was concluded by the 
decree of 1847, which he treated as a judgment in 
rem, made final by the removal of the appeal from the 
Hie; and, secondly, that it was clear upon the opinions 
of the Pundits, that the Zemindary, whether self- 
acquired or not, could not descend to the widow, nor, 
a fortiori, to a daughter, except in the event of the 
Zemindar having been of a divided family. 

The Appellant appealed from this decision to the 
Sudder Court, praying that the suit might be re- 
manded for adjudication on the merits. Her appeal 
was dismissed by a decree, dated the 51 -^^ November^ 
1859. The Sudder Court seems also to have considered 
that by the dropping of the appeal on Anga Mootoo 
Natchiars death the decree of 1847 had become final, 
and, as such, was an effectual bar to the Appellant’s 
claim. On the 3rd of March, i860, the Sudder Court 
refused to give the Appellant leave to appeal to Her 
Majesty in Council; but special leave was afterwards 
given on the recommendation of this Committee. 

The present appeal is against the decree of the 
Sudder Court of the 5th of November, 1859, and 
its Order of the 3rd of March, i860, and the decree 
of the 25th of August, 1859. It is also against the 
Order of the Sudder Court of 1852, and the decree 
of the Civil QoMxloi Madura oi oi December , 
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1847. If, therefore, the latter decree is in truth a 
bar to the Appellant’s obtaining effectual relief in 
her original suit, the appeal seeks by reopening that 
decree to remove the bar. 

And here, before going further, their Lordships 
deem it right to remark shortly upon the extra- 
ordinary doctrine touching this decree which was 
propounded by the Zillah Judge when dismissing 
the suit of ii^56; because if unnoticed here, as it 
seems to have been unnoticed by the Sudder Court, 
it may find acceptance with other unprofessional 
Judges, and embarrass the course of justice in India. 
Their Lordships would otherwise think it unneces- 
sary to observe that a judgment is not a judgment 
in reniy because in a suit by A. for the recovery of an 
estate from B. it has determined an issue raised 


concerning the status of a particular person or 
family. It is clear that this particular judgment 
was nothing but a judgment inter partes ; and the 
only question which could properly arise concerning 
it in the suit of 1856 was to what extent, as such, it 

was binding on the Appellant. 

Their Lordships also feel constrained to observe 
that the various proceedings which have taken place 
since Anga Mootoo Natchiar s death have signally failed 
to do justice between the parties, or to dispose oi the 
matters in dispute between them by anything ap- 
proaching to a regular course of trial and adjudica- 
tion. When Anga Mootoo Natc/iiar died, ihc di::crt±tt oi 
1847 ^ decree. An appeal was pending 

against it. Either it was binding upon those who in 
the event of her title being a good one would succeed 
to the Zernindary, or it was not. I'hose persons 
were obviously not her heirs, but the next heirs of 
her husband according to the canon of Hindoo law, 
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which defines the succession to separate estate. It 
ought not, their Lordships conceive, to have been a 
difficult matter to ascertain the persons answering to 
this description. If the decree were in its nature 
binding on them, they, when ascertained, ought to 
have been allowed to prosecute the appeal. If the 
decree were not binding upon them, it ought not to 
have been treated as an obstacle to the full trial and 
adjudication of their rights in an original suit. The 
Sudder Court, however, after making two other and 
inconsistent Orders, referred the parties to an original 
suit ; and 3'et a suit of that nature when brought by 
the Appellant has been since disposed of against her 
summarily, and without taking evidence, on the 
ground that the main and essential issue in it was 
concluded by the decree of 1847. I'herefore, she has 
fallen, so to speak,, between tw'o stools. She has 
had neither the benefit of the appeal against the 
decree of 1847, nor a fair trial of her right in a new 
suit. 

It has been ingeniously argued here that for this 
result the Appellant is herself solely responsible ; 
that the suit which she ought to have brought, and 
which the Sudder Court intended her to bring, was 
one in the nature of a Bill of revivor, ora Bill of 
revivor and supplement, limited to the object of 
obtaining from the Zillah Court a declaration that 
she had established her title to stand in the place of 
Anga Mootoo Natchiar^ and carry on the former suit. 
Whether the procedure of the Courts of the East 
India Company admitted of such a suit (and no pre- 
cedent of one has been produced), their Lordships are 
not prepared to say. But they have a veiy strong 
and clear opinion that such was not the nature of the 
suit which the Sudder Court ha<i in its contemplation 
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when it made its Order of 1852. The omission to 
reserve the hearing of this appeal until the deter- 
mination of the new suit ; its removal from the file, 
which seems to be tantamount to its dismissal for 
want of prosecution, and has been so treated in 
these proceedings; the contention of the Respondent 
himself in his counter-petitions filed in opposition to 
the first applications for leave to prosecute the appeal 
— all point to the conclusion that the new and original 
suit intended was one in which the whole title of the 
claimants should be again pleaded and litigated. 

The subsequent and obscure Order of the i6th of 
September, 1852, is hardly inconsistent with this, 
though it seem to contemplate that the decree of 
1847 might prove an effectual bar to the suit which 
the Court itself had directed. Yet if there was 
ground for this apprehension, in what a position had 
the Sudder Court placed the claimants? It had 
denied to them the power of prosecuting the appeal : 
it had thereby made final that which was not in its 
nature final : and having thus tied their liands, it sent 
them to wage a contest in a new suit in which, 
so bound, they could not but fail. If, therefore, 
the decree of 1847, when final, was binding on the 
claimants, the Sudder Court ought either to have 
dealt with the appeal on the merits, or it ought to 
have declared the claimants at liberty to bring and 
prosecute the new suit, notwithstanding that decree. 

In either view of the case, therefore, there was a 
grave miscarriage of justice in the earlic*st Order of 
the Sudder Court which is appealed against, viz. that 
of the 19th of April, 1852. 

It seems, however, to be necessary, in order to 
determine the mode in which this appeal ought to be 
disposed of, to consider the question whether the 
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decree of 1847 , if it had become final in Anga Mootoo 
Natchiar' s lifetime, would have bound those claiming 
the Zemindary in succession to her. And their 
Lordships are of opinion that, unless it could be 
shown that there had not been a fair trial of the right . 
in that suit — or, in other words, unless that decree • 
could have been successfully impeached on some 
special ground, it would have been a effectual bar 
to any new suit in the Zillah Court by any person 
claiming in succession to Anga Mootoo Natchiar. For 
assuming her to be entitled to the Zemindary at all, 
the whole estate would for the time be vested in her, 
absolutely for some purposes, though, in some re- 
spects, for a qualified interest ; and until her death 
it could not be ascertained who would be entitled to 
succeed. The same principle which has prevailed in 
the Courts of this country as to tenants in tail 
representing the inheritance, would seem to apply 
to the case of a Hindoo widow ; and it is obvious 
that there would be the greatest possible incon- 
venience in holding that the succeeding heirs were 
not hound by a decree fairly and properly obtained 

against the widow. 

But. then, assuming that the succeeding heirs 
would be so bound, it was strongly insisted on the 
part of the Respondent that this Committee can do 
no more than remit the cause, with directions to 
the Sudder Court to hear and determine the appeal 
against the decree of 1847 : t^^t it cannot itself deal 
with the merits of a decree of the Civil Court, until 
they have been determined by the appellate Court. 
Their Lordships, however, are not of that opinion. 
The appeal was ripe for hearing by the Sudder Court. 
Their Lordships have before them all the materials 
for a decision upon the merits, which have been fully 
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argued before them. They conceive, therefore, that 
they are not bound to yield to this technical objec- 
tion. On the contrary, they think that it is compe- 
tent to them to advise Her Majesty to make the 
Order which the Sudder Court ought to have made in 
1852, and that it is their duty to do so. 

The substantial consent between the Appellant and 
the Respondent is, as it was between Anga Mootoo 
Natchiar and the Respondent's predecessors, whether 
the Zemindary ought to have descended in the male 
and collateral line ; and the determination of this 
issue depends on the answers to he given to one or 

more ©f the following questions 

First. Were Gowery Vallobha Taver and his brother, 
Oya Taver^ undivided in estate, or had a partition 
taken place between them. 

Second. If they were undivided, was the Zeinindary 
the self-acquired and separate property of Gowery 
Vallabha Taver? And if so — 

Third. W^hat is the course of succession according 
to the Hindoo law of the south of India of such an 
acquisition, where the family is in other respects an 
undivided family? 

Upon the first question their Lordships are not 
prepared to disturb the finding of Mr. Baynes in 
the decree of 1847. There are undoubtedly strong 
reasons for concluding that Gowery Valiabha Taver and 
his brother, after the acquisition by the former of the 
Zemindary, lived very much as if they were separate. 
But this circumstance is not necessarily inconsistent 
with the theory of non-division, if, as was likely, the 
family and undivided property was very inconsiderable 
in comparison of the separately onjoycd Zcmifidary. 
And Anga Mootoo Natchiar, having admitted that the 
brothers had been joint in estate, and alleged a partition 
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at a particular place and time, took iipon herself the 
burden of proving that partition ; a burden from 
which it must be admitted she has not satisfactorily 
relieved herself. Nor can their Lordships in con- 
sidering this question be unmindful of the presumption 
which arises from the lateness of the period at which 
the allegation of division was first made; and from 
the silence of the parties in the suits of 1832 and 1833, 
as well as in the suit of 1823, which is mentioned in 
these proceedings, upon the subject of a partition 
which, if it had ever taken place, must have been in 
the knowledge oi all the members of the family. 

The second question their Lordships have no hesi- 
tation in ans\\ering in the affirmative. Every Court 
that has dealt with the question has treated the 
Zetnindnry as the self-acquired property of Gowery 
V oilabha Tnver. Their Lordships conceive that this is 
the necessary conclusion from the terms of the grant, 
and the circumstances in which it was made. The 
mere fact that the grantee selected by Government 
was a remote kinsman of the Zemindars of the 
former line does not, their Lordships apprehend, bring 
this ( ase within the rule cited from ‘'Hindu 

[.aw " by Sir Hu^/i Cairns. 

rh(‘ third question is one of nicety and of some 
difficulty. The conclusion which the Courts in India 
have arrived at upon it, is founded upon the opinion 
of the Pundits, and upon authorities referred to by 
them. We shall presently examine those opinions 
and authorities ; but before doing so, it vsdll be well 
to consider more fully the law' of inheritance as it 
prevails at Madras and throughout the southern 
parts of India, and the principles on which it rests 
and by which it is governed. The law which governs 
t|uestioiis of inheritance in these parts of hidia is to 


606 

1863. 

Katam a 
.Natchiar 

Vs 

The Rajah 

OF 

Shivagvnga. 



ON APHKAL M<OM THE EAST INDIES. 



be found in the Mitacshara, and in ch. II.. sec. i, of 
that work the right of widows to inherit in default of 
male issue is fully considered and discussed. 

The Mitacshara purports to be a commentary upon 
the earlier institutes of Yajnyau'alcya ; and the sec- 
tion in question begins by citing a text from that 
work, which affirms in general terms the right of the 
widow to inherit on the failure of male issue, l.fut 
then the author of the \J itacsha ro refers to \arious 
authorities which are apparently in conflict with the 
doctrines of Yajnya'tvalcya, and, after reviewing thos<‘ 
authorities, seeks to reconcile them b)- t onung to the 
conclusion “ that a wedded wife, being chaste, takes 
the whole estate of a man, who, being separated from 
his co-heirs, and not subsequently re-united with them, 
dies leaving no male issue." I his text, it is true, 

taken bv itself, does not carr\ the rights of widows 
to inherit beyond the cases in which their liusbands 
have died in a state of separation from their co-heir.*-, 
and leaving no male issue : but it is to be observed 
that the text is propounded as a qualification of the 
larger and more general proposition in favour of 
widows ; and, consequent!) , that in construing it, we 
have to consider what arc the limits of the qualifica- 
tion, rather than what are the limits of the right. 

Now, the very terms of the text refer to cases in which 
the whole estate of the deceased has been his separate 
property, and, indeed, the whole chapter in wfiich tin 
text is contained, seems to deal only with cases in 
which the properly iti question has been either wlioll) 
the common properly of a united family, or wholls 
the separate property of the deceased husband. VVt: 
find no trace in it of a case like that before us. in 
which the property in question may ha\ e been in 
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part the coininon property of a united family, and in 
part the separate acquisition of the deceased ; and it 
cannot, we think, be assumed that because widows 
take the whole estates of their husbands when they 
have been separated from, and not subsequently re- 
united with, their co-heirs, and have died leaving no 
male issue, they cannot, when their husband’s have 
not been so separated, take any part of their estates, 
although it may have been their husband's separate 
acquisition. The text, therefore, does not seem to 
us to govern this case. 

There being then no positive text governing the 
case before us, we must look to the principles of the 
law to guide us in determining it. It is to be observed, 
in the first place, that the general course of descent 
of separate property according to the Hindoo law is 
not disputed. It is admitted that, according to that 
law, such property descends to widows in default of 
male issue. It is upon the Respondent, therefore, to 
make out that the property here in question, which 
was separately acquired, does not descend according 
to the general course of the law. The way in which 
this is attempted to be done, is by showing a general 
state of co-parcenaryship as to the family property ; 
but assuming this to have been proved, or to be 
presumable from there being no disproof of the normal 
state of co-parcenaryship, this proof, or absence of 
proof, cannot alter the case, unless it be also the law 
that there cannot be property belonging to a member 
of a united Hindoo family, which descends in a course 
different from that of the descent of a share of the 
property held in union : but such a proposition is 
new, unsupported by authority, and at variance with 
principle. That two courses of descent may obtain 
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on a part division of joint property, is apparent from 
a passage in IV, H, Macnaghten' s “ Hindu Law,” title 
“Partition,” vol. 1 . p. 53, where it is said as follows ; 

“ According to the more correct opinion, where there 
, is an undivided residue, it is not subject to the ordi- 
nary rules of partition of joint property ; in other 
words, if at a general partition any part of the pro- 
perty was left joint, the widow of a deceased brother 
will not participate, notwithstanding the separation, 
but such undivided residue will go exclusively to the 
brother.” 

Again, it is not pretended that on the death of the \ 
acquirer of separate property, the separately acquired; 
property falls into the common stock, and passes like 
ancestral property. On the contrary, it is admitted 
that if the acquirer leaves male issue, it will descendx 
as separate property to that issue down to the third 
generation. Although, therefore, where there is male 
issue, the family property and the separate property 
would not descend to different persons, they would 
descend in a different way, and with different con- 
sequences ; the sons taking their father’s share in the 
ancestral property subject to all the rights of the co- 
parceners in that property, and his self acquired pro- 
perty free from those rights. I he course ot succes-l 
Sion would not be the same for the family and the 
separate estate ; and it is clear, therefore. that, 
according to the Hindoo law, there need not be unity 

of heirship. 

But to look more closely into the Hindoo law. 
When property belonging in common to a united 
Hindoo family has been divided, the divided shares 
go in the general course of descent ot separate pro- 
perty. Why, it may well be asked, should not the 
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same rule a-pply to property which from its first 
acquisition has always been separate ? We have seen 
from the passage already quoted from Macnaghten^s 
" Hindu Law,” that where a residue is left un- 
divided upon partition, what is divided goes as sepa- 
rate property ; what is undivided follows the family 
property ; that which remains as it was, devolves in 
the old line ; that which is changed and becomes 
separate, devolves in the new line. In other words, 
the law ol succession lollows the nature of the pro- 
perty and of the interest in it. 

Again, there are two principles on which the rule 
of succession according to the Hindoo law appears to 
depend : the iirst is that which determines the right 
to otter the funeral oblation, and the degree in which 
the person making the offering is supposed to minister 
to the spiritual beneht of the deceased ; the other is 
an assumed right of survivorship. Most of the 
authorities rest the uncontested right of widows to 
inherit the estates ot their husbands, dying separated 
from their kindred, on the first of these principles 
(I Stranges “Hindu Law,” p. 135)- But some 
ancient authorities also invoke the other principle. 
Vrikaspati (3 (^oleb. Dig. 45 ^, cccxcix ; see 

also Sir William Jones’ paper cited in 2 Stranges 
“Hindu Law,” p- 250) says: “Of him whose wile 
is not deceased half the body survives; how should 
another take the property while halt the body of the 
owner lives?” Now, it the tirst of these principles 
were the only one involved, it would not be easy to 
see why the widow’s right of inheritance should 
not extend to her husband's share in an undivided 

estate. For it is upon this principle that she is 
preferred to his divided brothers in the succession 
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to a separate estate. But it is perfectly intelligible 
that upon the principle ol survivorship the right 
of the co-parceners in an undivided estate should 
override the widow's right of succession, whether 
based upon the spiritual doctrine, or upon the 
doctrine of survivorship. It is, therefore, on the 
principle of survivorship that the qualification of 
the widow's right established by the Mztacshaya, 
whatever be its extent, must be taken to depend If 
this be so, we can hardly, in a doubtful case, and In 
the absence of positive authority, extend the rule 
beyond the reasons for it. According to the principles 
of Hindoo law, there is co-parcenaryship between the 
different members of a united family, and survivor- 
ship following upon it. There is community of in- 
terest and unity of possession between all the mem- 
bers of the family, and upon the death of any one ol 
them the others may w'ell lake by survivorship that 
in which they had during the deceased's liletime a 
common interest and a common possession. Rut the 
law' of partition shows that as to the separate!) ac- 
quired property of one member of a united famil) , 
the other members of that family have neither com- 
iTUinity of interest nor unity of possession. The 
foundation, therefore, ot a right to take such proper!) 
by survivorship fails ; and there are no grounds lor 
postponing the widow's right to any superior right of 
the co-parceners in the undivided property. 

Again, the theory which would restrict the prefer- 
ence of the co-parceners over the widows to partible 
property is not only, as is shown above, founded upon 
an intelligible principle, but reconciles the law of 
inheritance with the law of partition. These laws, as 
is observed by Sir Thomas Strange, are so intiniatel) 
connected that they may almost be said to be blended 
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together; and it is surely not consistent with this 
position that co-parceners should take separate pro- 
perty by descent, when they take no interest in it 
upon partition. We may turther observe, that the 
view which we have thus indicated of the Hindoo law 
is not only, as we have shown, most consistent with 
its principles, but is also most consistent with con- 
venience. 

A case may he put of a Hindoo being a member of 
a united family having common property, and being 
himself possessed also of separate property. He may 
he desirous to provide for his widow and daughters 
by means of the separate property, and yet wish to 
keep the family estate undivided. Bui if the rule 
contended for were to prevail, he could not effect his 
lirst object without insisting on the partition, which, 
ex hypothesis he is anxious to avoid. 

The case standing thus upon principle, we proceed 

to consider the opinions of the Pundits and the 

authorities referred to by them. 

The case appears to have been referred to the 

Pundits on several occasions. The first of these 
references w^as made by the Zillah Court in 1833, 
in the suit No. 4 of 1832. The answer of the 

Pundits bears date the 28th of October in that year. 
It is unnecessary, however, to examine this particu- 
larly, since whatever is there laid down is included in 
the fuller statements which wall be next considered. 

These fuller statements w'ere made by the same 
Pundits in answer to references directed by the Sudder 
Court before making the decree of the Aprils 

1837 (^), The answers are dated the 28th of 

bevs 1836, and the i6th of Januarys 1837. 

On examining the reasons on which the Pundits 

(a) Sec qnesiions and answers, 3 Moore's Ind App. Cases, 28*. 
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rest their opinions, it is to be observed that they 
proceed upon the assumption that the texts cited by 
them apply to the case which they were called upon 
to consider. They seem to have done so, both as 
to the passages cited from Vrihaspati and as to the 

Mitacshara to which they refer; but they 
leave imtouched the question which they ought to 
have considered, whether these authorities do or do 
not affect this particular case. What we have already 
said as to the text from the Mitacshara, and what we 
shall presently say as to the passages from Vrihaspati 
is. we think, a sufficient answer to this part of the rea- 
sons on which the Pundits found their opinion. Then, 
again, they point to the distinction between obstructed 
and non-obstructed heritage ; and because the widow’s 
right is not mentioned as obstructing the heritage, 

they infer that she cannot be entitled. 

But the whole of this last argument seems to be 
founded on the passages in the Mitacshara contained 
in causes 2 and 3 of section i, chapter i ; and these 
passages, when examined, clearly appear to be mere 
definitions of “obstructed” and “non-obstructed 


heritage,” and to have no bearing upon the relative 
rights of those who take in default of male issue. If, 
indeed, the argument which the Pundits have raised 
upon these passages be well founded, it would, as it 
seems, prevent the widow from taking in any case. 

It remains, then, to consider the authorities on 
which the Pundits rely in support of their opinions. 
They consist of the text from the Mitacshara, to 
which we have already so frequently referred, and of 
passages from Vrihaspati and several other commen- 
tators on the Hindoo law. We have already mt,- 
mated our opinion that the text from the Mitacshara 
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does not apply to this case, and as to the passages 
from the Commentators they are all of -equivocal 
import. They may, or may not, have been intended 
to apply to a case like the present, and if there 
was nothing more to be found upon the subject they 
might or might not be thought sufficient to warrant 
the opinion which the Pundits have founded upon 
them ; but these passages seem to he the same passages, 
or passages similar to those, which were brought 

forward before the time of the M itacsharay to show 
that widows were not entitled even where the pro- 
perty was wholly separate. We may instance the 
passage from Nareda. These authorities failed when 
contrasted with conflicting passages in the works of 
other Comn’ientators, of which the Pundits in this 

case have taken no notice, to negative the right of 
the widow where the properly was wholly separate ; 
and as they have failed to this extent, we cannot but 
think that the Pundits in this case have gone much 
too far in bringing them forward as uncontradicted 
authorities in favour of the opinion which they have 
formed that the widows are not, in this case, entitled 
to the separately acquired property. It seems to us, 
too. that the decision in the Sandayar case (a ) — a 

<h*cision also founded on the opinion of the Pundits 

of the Sadder Court — is wholly at variance with the 
opinion of tlic Pundits in the present case. Whether 
the Pundits in that ca.se were or were not right in the 
opinion, that the Zemindary became the separate pro- 
perty of the uncle by the transaction between him 
and his nephew, it is quite unnecessary to consider. 
.Ml that is important to be considered is, that hold- 
ii^g the Zemindary to have become the separate 


(./) AiUf, p. 576. 
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property of the uncle, they held that the widows 
of the uncle’s son became entitled to it, and that the 
Court followed that opinion. The Pundits in the 
present case, attempt to reconcile the conclusions 
at which they have arrived with the opinion given by 
the Pundits in the Sandayar case, by assuming that 
the Pundits in that case proceeded upon an idea that 
the descendants of the common ancestor had been 
separated but we see no foundation whatever for 
that assumption. On the contrary, the facts of the 
case seem to us to negative it. If, indeed, there 
had been any such separation, we do not see how 
there could have been any question as to the rights 
of the widows. 

The case, therefore, stands thus upon the autho- 
rities. On the one hand, we have the opinion of the 
Pundits in this case, which seem never to have 
been acted upon by any final decree. On the other 
hand we have the decision in the Sandayar case, 
and the other authorities cited for the Appellant at 
the Bar, particularly the passage from Menn^ in Sir 
William Joned s paper, given at Strangd s “ Hindu 
Law,” Vol. II., p. 250 [2nd Edit.], and the opinion of 
the Pundit, Kistnamachary^ (2 Strange' s ” Hindu 
Law,” p, 231), the latter and material portion of 
which is not open to the objection taken to the passage 
which precedes it by Messrs. Colebrooke and Dorin. 

In this state of things their Lordships cannot but 
come to the conclusion that the balance of authority, 
as well as the weight of principle, is in favour of the 
Appellant’s contention. 

We proceed, then, to consider how the Sadder 
Court ought to have dealt with tins case after An^a 
Mootoo Natc/iiar' s death, and are of opinion that 
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«863- that Court ought upon the applications made by 

the different parties claiming to prosecute the ap- 
Natchiar determined which of the parties was so 

The Rajah entitled. We are of opinion, that Sowmia Natchiar 

Shiva°cunga. and the grandson were not so entitled, and that their 

claims, therefore, ought at once to have been dis- 
missed. The claims of the Appellant and her two 
sisters were founded on a right common to them 
as against the Respondent ; and we think that 
Court ought to have held them entitled to 
prosecute the appeal without prejudice to their 
rights inter se, founded upon the agreement which 
appears to have been entered into between them. 
It would then have been open to the Court to de- 
cide the case upon the merits; and upon the merits 
we are of opinion, for the reasons above given, 
that the Appellant and her sisters were well entitled 
to the Zemindary, as against the Respondent. We 
have of course, not failed to consider the judgment 
of this Committee in 1844- Nor have we faded to 
observe that, in a recent edition of his Treatise on 
the Hindoo Law of Inheritance, Mr. Strange, one of 
the Judges of the Sudder Court of Madras, has ex- 
pressed an opinion adverse to the conclusion at which 

we have arrived. But we think it probable that the 

case was not so fully discussed and exaimined in 1844, 

as it has been on the present hearing: and, at all 
events, we do not feel ourselves justified in holding 
the Appellant bound by the opinion which was then 
expressed; which, though of course entitled to the 
greatest possible respect, was not necessary to the 
decision then arrived at. And, as to the opinion 
expressed by Mr. Strange, k seems to rest upon the 
opinions of the Pundits, and the proceedings of the 
Courts which we have now been called upon to review. 
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If that opinion had been supported by a uniform 
course of decisions, we should perhaps have felt some 
difficulty in contravening it ; but as the case stands 
upon the authorities, we feel bound to give effect to 

the conclusion at which we have arrived. 

We shall, therefore, humbly recommend Her Majesty 
to reverse the decrees and others complained of by 
this appeal; to declare that the suit of 1856. '^hich 
appears to us to have resulted from erroneous direc- 
tions given by the Sadder Court, ought to have been 
and ought to be dismissed; and in the suit of 184510 
declare that Sowmia Natchiar and Mootoo Vadnoga were 
not, nor was either of them, but that the Appellant and 
her sisters were, as against the Respondent, entitled to 
prosecute the appeal, and to recover the Zcmindary— 
this declaration to be without prejudice to the rights 
of the Appellant and her sisters inter se ; and, further, 
to declare that an account ought to have been and 
ought to be directed of the rents and profits of the 
Zemindary received by the Respondent, or by his onler, 
or for his use, since the death of Anga Mootoo NoUhiar, 
with directions for payment to the parlies entitled of 
what should be found due upon the account ; and 
also to declare that the Zemindary ought at once to 
be put into the hands of the Collector, or of a 
Receiver to be appointed by the Court, with liberty 
to the Appellant and her sisters, or any of them, to 
apply at the Court as they may be advised. We shall 
further recommend that the case be remitted to the 
Sadder Court, with directions to carry these declara- 
tions into effect ; but we shall not recommend that 
any costs be given of the suit of 1856, or of this 
appeal, or of any of the proceeilings below. But any 
costs to which the Appellant has been subjected must 

be refunded. 
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PRINCIPAL MATTERS 

CONTAINED IN THIS VOLUME. 


ABATEMENT. 

S ££ ** Appeal,” 2. 

ACCUMULATIONS, 

See ‘*Will/'2. 

' ACT, No. XXX. of 1858, 

Of the Legislative Council of India, 

For the administration of the estates 
and payment of the debts of the 
late Nabob of the Carnatic, 

See Evidence,” 3. 

ADOPTION. 

I. In a suit to establish a deed of 
Unooviotee Puttur, although the 
answer may not traverse the deed 
and the adoption made in pursu- 
ance thereof, yet the Plaintiff 
must establish hiscaseb)' evidence. 

Quaire, If under section 33 of Ben. 
Reg, X. of 1793, an adoption by 
a minor and ward of Court of a 
son, without the consent of the 


Court of Wards, is wholly void. 
\yitissumauth Anundmoyee Chowd~ 
hoorayan v, Sheeb Chunder Roy~\ 

287 

2. Adoption by a childless Hindoo of 
the Vaisyas, or third class of Hin- 
doos, of his sister’s son, upheld. 
[R<itnali 7 tga Pillia v. Sadasiva 
Pi/lia'] ... ... 506 

ADVERTISEMENT 
Of sale for arrears of revenue. 

See “ Sale,” i. 

ALIENATION. 

1. Of share of an ancestral estate, 

divided among brothers. [Ranee 
Cowulbas Kooftwur v. Baboo Loll 
Bahadoor Singli\ ... ••• 39 

See Partition.” 

2. Of lands granted to the head of 
branch of the grantor’s family in 
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lieu of maintenance. Rajah 
Nursing Deb v. Roy KoylasnatK\ 

55 

.SV^ “ Deed," 2, 

ALTERATIONS 
And interpolations in deed. 

See “ Deed/' i. 

ANCESTRAL PROPERTY. 

5^^ “ Inheritance,” i. 

*' Partition,” i. 

appeal. 

I. Act, No. XVI. of 184s. amending 
Act No. XXIX. of 1841, enacts, 
that it is competent to the Sudder 
Court in the case of the dismissal 
of an appeal for want of prosecu- 
tion ; upon the application of the 
Appellant within three months 
after the appeal has been dis- 
missed, to readmit the appeal, if 
the Appellant satisfies the Court, 
thatthe dismissal was ^''occasioned 
by the default of his Vakeel, or by 

unavoidable accident. 

An appeal was made to the Sadder 
Court at Calcutta, but in conse- 
quence of the absence from illness 
of the Appellant’s Mookhtar, the 
written reasons of appeal werenot 
lodged within si.K weeks, the time 
prescribed by Act, No, XV. of 
1853. sec. 6, and the appeal was 
dismissed. Upon application for 
reidmission of the appeal, the 
evidence showed, that there had 
been no wilful delay, and that the 


Appellant was in ignorance of the 
fact of the reasons of appeal not 
having been filed. Held, reversing 
the decree of the Sudder Court, 
that such circumstances consti- 
tuted a case of unavoidable acci- 
dent,” within the meaning of the 
Act, No. XVI. of 1845, and the 
appeal ordered to be readmitted 
on the file of pending causes. 
\_Anundmoyee Dossee v. Roornoo 

Ckunder Roy~\ ••• 

2. An appeal abated by the death of 

the Respondent. Administration 
with the Will annexed wasgranted 
to the Administrator-General of 
Bengal. On the application of 
the Appellant the appeal was 
revived against the Administrator- 
General, as the personal represen- 
tative of the Respondent. [Gobind 
Chiinder Sein v. Ry’an\ ... 14® 

3. On an application for leave to 
appeal from the sentence of the 
Sudder Nizamut Adawlut (the 
chief native criminal Court of ap- 
peal in Bengal), the Judicial Com- 
mittee, though of opinion that 
justice had not been done in the 
Co LI it below, declined to determine 
the question of the prerogative of 
the Crown to admit an appeal in a 
criminal matter, and to advise 
such admission, on the ground that 
such course might be detrimental 
to the general administration of 
criminal j ustice in Her Majestj s 
Colonial and foreign possessions ; 
but suggestedan application by the 
Petitioner to the e.xecutive autho- 
rities for relief, with an intimation 
of their Lordships’ opinion of the 
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hardship and injustice of the par- 
ticular case. {The Queen v. Joy- 
kissen Mooherjee} ... ... 168 

AUCTION SALE. 

See “Sale.’* 

BIDDINGS 

(Sham), 

At public auctions. 

See “ Sale/’ 2. 

CARNATIC. 

Act. No. XXX. of 1858, of the Legis- 
lative Councilor Inditi, foradminis- 
tering the estate of the late Nabob. 
{Ghoolam Moortoozah Khan Ba~ I 
hadoor v. The Governmeni\ ... 456 

See “ Evidence," 3. 

CONSTRUCTION. 

1. Of term “ unavoidable accident," 

used in .Act, No. XVL ol 1845. 
{Anundmoyee Dossee\ v. Poornoo 
Chunder Roy^ ... ••• 26 

See “ .Apheal,” i. 

2. A limitation in a Sunnttd “ from 

generation to generation,’’ held not 

to create such an estate as to 
operate as a bar to alienation by 

sale. {Rajah Nursing Deb v. Roy 
Koylasnath'] ... ... ••• 55 

See “ Deed," 2. 

3. Of words in a Will" not leaving 
any son from his loins, or any son s 
son.” Held that the Testator 
meant, not an indefinite failure of 
male issue, but a failure of male 
issue of any one of his sons at the 
(inrie of the death of that son. 


{Sreemutiy Soorjeemoney Dossee v. 
Denobundoo Mullick'] ... 123 

See “ Will," 2. 

4. An irregularity in the advertise- 

ment of sale for arrears of revenue, 
published in confor mity with sec. 6 
of Act, No. I. of 1845, Legis- 

lative Council oilndia, is not cured 
by Act, No. II. of 1854, which re^ 
late onJv to technical errors of 
procedure in the Lower Court, 
which are not productive of injury 
to either parties. {Maharajah Ma- 
hashur Sing Bahadoor v. Baboo 
Htirrnck Narain 5 ;;/^] ••• 268 

See " Sale," i. 

5. Quoire. If under section 33 of 
Den. Reg. X. of I 793 i adoption 
by a minor and ward of Court, 
wijhout the consent of the Court 
of Wards, is wholly void. {Mus- 
stimauih A nundmoyee Choivdhoo- 
ravan v. Sheeb Chunder Roy"] 287 

6 . Mad. Reg. II. of 1802, sec. I 7 » 
enacts that in the absence of any 
positive law to the contrary, in 
force in the Presidency of Madras, 
the decision of the Court is to 
be according to justice, equity, 
and good faith. 

In a case where the parties were 

Ar m e Ilians, Hindoos. Ala hoinedans, 

and Christians, in the absence of 
anyagreement that any particular 
local law was to prevail, it was held 
that, under that Regulation, the 
English law with respect to equi- 
lablemorlgagesprevailed. [ Varden 
Seth Sam v, Luckjathy Royjee 
Tallah^ ••• 3®3 

See " Mortgage. ” 
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7. Principles regulating: sales under 
Ben. Reg. XX. of 1795, consi- | 
dercd. 

The principal object of that Regula- 
tion Is the security of the public 
revenue. ^Rajah Muhe^h Nnrain 
Sing V. Kis,hanund ... ,^24 

See “ Sai.k,” 2. 

8. Act, No. XXX. of 185S. of the 
Legislative Council of India, for 
administration of the estate, and 
payment of the debts of the 
late Nahoh of the Cat naliCy em- 
powers the Supreme Court of 

to investigate in a sum- 
mary manner claims against the 
Nabob's estate. \_Ghoolam Moor- 
toozah Khan Bahadoor v. The 
Goi'enuncnt^ ... ... ... 45 ^’ 

Set ' “ Rvidknte,’’ 3. 

CONTRACT. 

I, Neither by the English nor the 
Hindoo law, unless tliere be mer- 
cantile usage, can interest be im- 
ported into a contract, which con- 
tains no stipulation to that effect. 

In an action on contract, known as 


2- Contract not governed by any 
particular local law in Madras. 

The Plaintiff was an Armenian, and 
the DefendantsHindooSjMahome- 
dans,and Christians. The Plaintiff 
ought by the plaint to establish a 
lien on land, created by an equi- 
table mortgage by deposit of title 
deeds. Held, on the absence of 
any agreementthat the transaction 
was to be governed by any par- 
ticular local law, that under Mad. 
Reg. II. of 1802, sec. 17, the prin- 
ciples of English law respecting 
equitable mortgagesapplied. {^Var- 
den Seth Sam v. Lnckpathy Royjee 
LaRa}f\ 303 

CONVERSION. 

Effect of, by Hindoo to Christianity, 
as regards succession. [Abraham 
V. Ahrahtim'\ ... ... 195 

See " T.vhkritantr,” 2 

COPARCENARY. 

See “ Inherit.anCR.” 

" Partition.’’ 


TajeemitndeeChitlies, (ipium wager 
contracts, (before tlie passingof the 
Act, No. XXI. of 1848, which 
prohibited such gambling con- 
tracts,) the Plaintiff claimed in- 
terest on the sum recovered. Held, 
that as there was no stipulation as 
to interest in the contract, or 
satisfactory evidence of mercantile 
usage at Calcutta to import in- 
terest into the contract, the in- 
terestclaimed could notheallowed. 
[Juggy>mohun Chose v. Kaisree- 
chund\ ... ... 256 


' U.vDiviDED Hindoo Family.” 

COSTS. 

I. In reversing the decree of the 
Sndder f'ourt, the order of that 
Court that the costs of the appli- 
cation to readmit the appeal 
should be paid by the Appellants, 
was confirmed : but as the Appel- 
lants were successful in obtaining 
a reversal of the decree of the 

Court below, the costs of the ap- 
peal in E?igland against such de- 
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cree were ordered to be paid by I 
the Respondents. \_Ant1ndm0yee 
Dossee v. Poornoo Chunder Roj^ 26 

2. Charges of fraud, forgery, and ; 
perjury having been made b3^ the 
Respondents against the Appel- 
lant, the party who propounded 
the Will, costs of the Court in 
India, upon appeal to England, \ 
were, upon the reversal of the de- 
cree of the Sudder Court, ordered | 
to be paid by llic Respondents, 
\_Nana JVnrain Rao v. Unree Pnnl/i , 
/S liao^ ••• ••• • 

COURT OF WARDS. 

See “Adoption.” i. 

CRIMINAL LAW OK ENti- 

LAND. 

Its introduction and application to 
natives of /«<//<; considered. 

Effect of the permission to Europeans 
at the earl}' settlement in India to 
use their own laws within the 
Factories, upon natives resorting 
there. [ Z'/zt' Adi>. (Sen. oj Rengal 
V. Ranee Surnomoye Dossee"] 387 

CROWN. 

Prerogative of, to admit an appeal 
from a sentence of the Sudder 
IVizaniiit Adaxvlut of Bengal. \_Tke 
Queen v. yoykissen Mookerjee] 168 

D \MA(iES, 

Interest claimed as. 

See “ CoNTKACT,” 1. 

daughter. 

Succession b\'. 

See “ INHEKITANCE,” 5. 

DECREE HOLDER 
(Sale by). 

See “ Sai.k.,*’ 2. 


DEED. 

Suit in the nature of ejectment to 
recover possession of certain A/ou- 
zalis, and to set aside a sunnud, or 
deed, under whicli the}’ were held, 
on the allegation thatthe deed had 

■ been altered after execution, and 
its purport entirely changed by 
the Insertion of words of limita- 
tion, creating hereditary rights. 
J'he decrees of the C'ourts in India 
respecting tlie alleged alterations 
being conHiciing. the Judicial 
Committee, u])on motion to that 
ellcct, ordered the original deed to 
be transmitted for inspection at 
the hearing of the appeal. 

Though the onus of proof of the 
genuineness of an instrument in 
its altered state lies upon the 
partv producing and claiming 
under it, yet the altered and sus- 
I)icious appearance ol the instru- 
ment may be explained by proof 
of its original state when exe- 
cuted, and its existing state suni- 
ciently accounted lor, to rebut the 
jiresumption of the deed having 
been falsified and tampered with 
after execution by the party 
claiming under it. 

The Judicial Committee upon appeal 
reversed the decree of the Sudder 
Deivanny Ad.mlul, and upheld the 
ileed, as originally containing the 
wordsof limitation, being satisfied 
that tlte deed had been tampered 
with while in the custody of the 
Record-keeper of the Sudder 
A fueen s Coui t. [Mussamu/ Khoob 
Contour Baboo Aloodnarain 

Singh] ... ••• ••• I 
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2. The Zemindar in possession, by a 
conveyed to /J., as the head 
of a brancli of the grantor’s family, 
an estate, pi\rt of the Zefnindar^’, 
in lieu of maintenance to which A. 
was entitled out of the Zemindary ; 
“ to hold and enjoy possession- 
from generation to generation, ” 
subject to an allowance for main- 
tenance to a certain class of the 
famil}’ described as “ Lowuhokans 
and Motalokans" (dependants and 
relations), .-l.’s heir afterwards 
alienated a part of the estate for 
a valuable consideration. Held, 
first, in the absence of evidence of 
any class of persons answering 
the description of Low.ihokans 
and Motilokiins" (which might 
have created a trust), that A. took 
an absolute estate in the lands 
assigned to him ; and 
Secondly, that the limitation in 
the sunnud “ from generation to 
generation” did not create such an 
estate as to operate as a bar to 
alienation by sale. \_Riihih Mursing 
Deb V. Roy Koyinsnath'] ... 55 

DEPOSIT OV TITLE DEEDS, 

As security for advances made. {^Var- 
den Seth Sam v. Luckpathy Royjee 

LalliAi\ ... "* 303 

See “ Mortgage.” 

DEVISE 

By Hindoo Testator of self-acquired 
property by way of remainder or 
executory devise. [SreemiUly Soor- 
jeemoney Dossee v. Denobundoo 

Mullick'] -■ 123 

See “ Will,” 2. 


DIVISION. 

See “ Partition.” 

Undivided Hindoo Family." 

EAST INDIANS. 

Status of, considered. \_Abraham v. 
Abrah'im'\ ... ... •«. 195 

ENGLISH LAW, 

Introduction of, in India. 

Where Englishmen establish them- 
selves in an uninhabited or bar- 
barous country, they carry with 
them not only the laws, but the 
Sovereignty of their own State ; 
and those who live a mongst them 
and become membersof their com- 
munity, become partakers of and 
subject to the same laws. 

This rule held not to apply to the 
early settlement of the English in 
India, as the. permission to the 
settlers to use their own laws 
within the Factories, did not ex- 
tend those laws to Natives asso- 
ciated with them within the same 
limits. [TheAdv.Gen, of Bengal 
V. Ranee Surnomoye Dossee] 387 

EQUITABLE MORTGAGE. 

See “Mortgage.” 

ERASACA NAlKNOOR 

POLLIAM. 

See " Inheritance,'* 3. 

ESCHEAT. 

See “ Inheritance,” 3. 

EVIDENCE. 

1. Though the of proof of the 
genuineness of an instrument in 
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its altered state lies upon theparty 
producing and claiming under it, 
yet the altered^and suspicious ap- 
pearance of the instrument may be 
explained by proof of its original 
state when executed, and its exist- 
ing statesuffioiently accounted for, 
to rebut the presumption of the 
deed having been falsified and 
tampered with after execution by 
the party claiming under it. 
\^Afusstimui Khoob Conivur v. Baboo 
Moodnarain Singfi\ ... ••• t 

2. The native (Courts in India, in 
receiving evidence, do not proceed 
according to the strict technical 
rules adopted in England. Ac- 
cording to the practice there, a 
copy of a public document, au- 
thenticated by the signature of 
the proper Officer, is received as 
primd facie evidence, subject to 
further inquiry, if it is disputed. 

It is not the practice of the Judicial 
Committee to advise the reversal 
of a decision of the Court below, 
merelyonthe eft'ect of theevidcnce 
or the credit due to witnesses, as 
the Judges in India have better 
means of determining questions of 
fact than the appellate Court, 
\^Naragunty Lutchmeedavamah v. 
Vengama I^^aidoo'\ ... •• 

3. Act, No. XXX of 1858, of the 
Legislative Council ot India, tor 
the administration of the estate, 
and payment of the debts of the 
late Nabob oi the Carnatic, em- 
powered the Supreme Court ol 
Madras, to investigate in a sum- 
mary, manner, claims against the 
Nabob's estate. Held, that the 


provisions of that Act not only 
limited the extraordinary remedy 
which it gave to certain defined 
classes of debt, but threw upon a 
Claimant more than the ordinary 
burthen of proof ; by compelling 
the holder of any written acknow- 
ledgment, or security, to prove the 
acuial consideration given for it; 
and Lipori those claiming the price 
(it the goods dcU veied, proof of the 
lair and actual value of such goods. 
\_GUoolain Moortoozah Khan Balia- 
door V, The Government'] ... 456 
. In an action ol ejectment to re- 
co\’er real estate, the Plaintiffs 
claimed as heirs. The issue di- 
rected by the (‘ourt was, whether 
the party in possession, under a 
decree made in a summary suit, 
pursuant to the Act, No. XIX. of 
1841, was legitimate. In such 
circumstances held, that as the 
title of tlie Plaintiffs depended 
upon the illegitimacy of the De- 
fendant, they were bound to prove 
by sufiicientgeneralevidence, their 
heirship, in order to throw upon 
tlie Defendant the of proving 

his legitimacy. 

The evidence upon that issue being 
unsatisfactory, the case was re- 
mitted to India for further proof. 
{^Khajah Mohatned Gouhur Alt 
Khan V. Ashrii/oonissa'] ... 492 

See “ Deed." 

“ PLE.^DINGS.’* 

EXECUTORY DEVISE. 

See “Will.” 2. 
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FACTORS’ ACT. 

5th & 6th Vict.^ c. 39, extended to 
India by Act, No. XX. of 1844, of 
the Legislative Council of India. 
\Gobind Ch under Sein v. Ryan\ 

140 

FELO UE SE. 

The introduction and establishment 
of the English criminal law in 
IndiitiAX'i^ its applicationto Natives 
as well as Europeans considered, 
in reference to the prerogative of 
theCrown to forfeiture of personal 
property of persons committing 
suicide in Calcutta. 

The English law oi /eh dc .w, and 
forfeiture of goods and ciiattels, 
does not extend to a native Hin- 
doo, though a British subject, com- 
mitting suicide at Calcutta. \^TIie 
Adv. Gen. of Rentals-. Ranee Sur- 
nonioye Dossee'} ... ... 387 

KORFEI rURE 

Of goods andchattels of persons com- 
mitting suicide in Calcutta. \The 
Adv. Gen. of Bengal \' . Ranee Sur- 
notnoye Dossee"] ... ... 3^7 

Sec Fki.o de se,” 

FORMA PAUPERIS. 

By Mad. Reg. Vll. of 1818, sec. 18, 
cl. 5, the practice is to serve a 
petition for liberty to sue tn forma 
pauperis and plaint on tlte party 
proceeded against, to show cause 
within a certain lime why the 
Plaintiff should not be allowed to 
sue in forma pauperis. \^Naragunty 
Lutchmeedavnmah v. Vengama 
p/aidod] ... ••• 


HINDOO LAW. 

1. A Polliam is an ancestral estate of 
the nature of a Raj, and though it 
may belong to an undivided family 
yet it is not subject to partition. 

The presumption is, that a Hindoo 
family remains undivided \ i\\eonus 
is upon a party claiming as upon a 
petition, to prove division of the 
joint estate. [Plaragunty Lutch- 
meedavamah v, Vengama Naidoo'] 

66 

2. By theHindoo lawasadministered 
in the North-West Provinces, a 
Hindoo has power to make a testa- 
mentary disposition in the nature 
of a Will 

.\ disputed Will made by a Hindoo, 
disposing of self-acquired eatate 
among his family, established. 
[Plana Nurain Rao \. II ureePunth 
Rltao"^ ... ... ». 5 ^ 

5. There is nothing in the general 
principles of Hindoo law, or public 
convenience, to prevent a Hindoo 
Testatordevisinglself-acquired pro- 
perty by way of remainder, or exe- 
cutory devise, upon aneventwliich 
is to happen on the close of a lifein 
being. [ Sreem ulty Soo rj eemon ey 
Dossee v. Denobundoo Alullick'] 123 

4. Upon the conversion of a Hindoo 
to Christianity, the Hindoo law 
ceases to haveany continuingobli- 
gatory force upon the convert. 

The status of a member of an undi- 
vided Hindoo family who became a 
converttoChristianity, in reference 
to partnership, considered. Such 
circumstances held to amount by 
the Hindoo law to a severance of 
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parcenershtp. \^Abrahtim v. Afira- 

••• ««• 

5. By the law of inheritance pre- 
vailing in Mmiras, and throughout 
the southern parts of Intiia, sepa- 
rate acquired estate descends to a 
widow in default of male issue of 
the deceased husband. 

The estate of a Hindoo widow so 
succeeding to her childless hus- 
band’s estate is similar to a tenant 
in tail by the English law, as re- 
presenting the inheritance. [Kii- 
ttunu Xatc/iiar v. Tht Ze/nindiif of 
Shiva;ritn^ti'\ ... ... ... 539 

See “ Inhkri i aNCK,’’ Pttssini. 

INHERITANCE. 

1. I'he nature of the tenure 

in investigated. 

A Polliam is ancestral estate of the 
nature of a R»i} ; and although ii 
may belong toan undivided family, 
yet it IS not subject to partition. 

It can be held bv onlvone inembej' 
of the family, who is styled iiie 
Polli^ar. I'he other members ol 
the family are entitled to mainte- 
nance out of the Pollitun. 

The succession to the Nurttgunty 
Polliam, being ancestral estate, 
held to vest in tne nearest undi- 
vided male cousin of the Polligar 
lastseized, who died without issue 
male, in preference to his widow. 
\_Naragiinty Ltilchtneedavamah V. 
Vengama Xaidoo'\ ... ... 66 

2. riiesAi/rts of N.uive Christians, 
known as “ East Intlians, ‘ iuid the 
law of inheritance and succession, , 
as administered in the Mofus^il \ 


Courts in respect to the rights 
.and property, considered. 

hfiid. Reg. II. of 1802, sec. xvii. 
provides, that in cases coming 
within the jurisdiction of the 
Zillah Courts, for which nospecific 
rule may exist, the Judges are to 
act according to justice, equity and 
good conscience ; and Mad. Reg. 
Id. of 1802, sec. XVI. cl. I, pre- 
scribes, that in suits before the 
Nat iveCourts regarding succession, 
inlieritance, caste, &c., theHindoo 
law witli respect to Hindoos, and 
tile Maliomedan law with regard to 
Mahomedans, are to he considered 
(he general rules by which the 
Judges arc to form their decisions. 
Held, that the latter Regulation 
applied to Hindoos and Mahome- 

dans, not bv birth onlv hut bv re- 

♦ 

llgion. 

Held, also, in a case of succession to 
the estate of a deceased of pure 
Hindoo blood, who had married a 
European wife, professing with his 
family, llie Christian religion, and 
whose ancestors for generations had 
embraced Christiaiiily, that such 
case w:is within the provisions of 
Mad. Reg. II, of 1803, sec. XVII., 
ami was Tobe decided bvrefcrence 
to (he usages x)f the class to which 
the deceased attached himself and 
tile familv to which he belonged. 

Upon the conversion of a Hindoo to 
Christianity, and Hindoo law ceases 
to have any continuing obligatory 
force u [ion the convert. 

The convcit mav renounce the old 
law bv whicli he washouud, as he 
renouucetl his old religion, or if lie 
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thinks fit, he may abide by the 
old law nonvitbstanding he has 
renounced the old religion. For 
though the profession of Chris- 
tianity releases the convert from 
the trammels of the Hindoo law, 
yet it does not of necessity involve 
any change of the rights or rela- 
tions of the convert in matters 
with which Christianity has nocon- 
cern, such as his riglusand interest 
in, and his power over, property. 
The convert, though not hound to 
such matters, eitlier by the Hindoo 
law, or by any other positive law, 
may by his course of conduct after 
his conversion Itave shown bv what 
law he intended his rights to he 
governed. He may do so either 
by attaching himself to a class 
which in this respect has :idopted 
and acted upon some particular 
law, or by having himself observed 
some particular law, family usage, 
or custom. 

The Irx loci Act. N^o. XXI. of 1850, 
held not to apply where the par- 
ties have ceased to be Hindoos in 

religion. 

The of a m-unher of an nneh- 

vided Hindoo f i'iiilv wlio became 
a convert to ('hristi mif y. in i etei- 
ence to parcene-ship, consideied. 
Such circumstanceheld to amount, 

by the Hindoo law, to a severance 

of parcenership. [.{hrnltom v- | 
/ibfnha}n'\ ... •• 

3. Suit byGovernmentforpossession 

of the PoUiam i>f Erasiica ^oik- 
yioor in as an escheat for 

want of male heirs. dismissed. The 
Government having acquiesced in 


the right of female succession to 
the Pollia/n, and possession had for 
a period of eighteen years afterthe 
alleged escheat. 

Females are not precluded by any 
rule of descent, custom, or usage 
of the Cumbah Totlier caste, from 
succeeding to a Polliam. [TTie 
Collector of Madura v. Veeracamoo 
Uinmal'\ ... 44^ 

4. According to the law of inheri- 
tance prevailing in sisters 

succeed to the estate of their 
deceased brother, if the estate has 
been separately acquired by their 
father, in preference to their 
father’s brothers* sons. [Venayeck 
Anundrow v. Lu.xumeehaee'\ 516 

5. T\\e Zeiuindary oi Shivajfunga in 
Madras is in the nature of a 
Principality, impartible, and capa- 
ble of enjoyment bv only one 
member of the family at a time. 

By the law of inheritance prevailing 
in Madras and throughout the 
southern parts of India, separate 
acquired estate descends to a widow 
in default of male issue of the 

deceased husband. 

The interest of a Hindoo widow so 
succeeding to her husband s estate 
is similar to a tenant in tail by the 
English law, as representing the 

inheritance. 

In a united Hindoo family where 
1 there is ancestral property, and 

one of the members of the family 
acquires separate estate, on the 
j death of that member such sepa- 

rate acquired estate does not fall 
i into the common stock, but de- 

scends to the male issue, il any, of 
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the acquirer, or iit default, to his 
daughters, who, while they take 
their fathei-’s share in the ances- 
tral property, subject to all the 
rights of co-parceners, inlierit the 
self-acquired estate free from such 
rights. 

Where propertybelongingincommon 
toa united Hindoo fumilv' has been 
divided, the share of a deceased 
member of the family goes in the 
general course of descent of sepa- 
rate acquired property; but if there 
is a co-partnership between the 
different members of the united 
family, survivorship follows. 

Upon the principle of survivorship 
the right of the co-partners in the 
undivided estate overrides the 
widow’s right of succession ; but 
with respect to self-acquired pro- 
perty of a member of the united 
family, the other members of the 
family have neither community of 
interest, nor unity of possession, 
therefore, the foundation of the 
right to take by survivorship fails. 
\_Kalam(t Natckiar v. The Rajah 
of Shivagtinga'\ ... ... 559 

INTEREST 

Upon opium time bargains. 

Neither by the English nor the 
H indoo law, unless there be mer- 
cantile usage, can interest be im- 
ported into a contract, which con- 
tains no stipulation to that efTcct. 
\yuggomohitn Ghflse v. fCaisree- 
chund'\ ... ... ... 256 

See “ Contracts,” i, 
IRREGULARITY. 

t. In sale for arrears of Govern- 


ment revenue is not cured by Act, 
No. IX. of 1854, of the Legislative 
Council of India. \^Maharajak 
Mahashur Singh Bahadoor v. D^ihoo 
Hnrrack Narain Singli^ ... 268 

2. In asuit brought to recover posses- 
sion of real estate sold in execu- 
tion of a decree, and of which the 
party had been nine years in 
possession, on the ground of non- 
compliance with the formalities 
prescribed by sec. 3 of Ben, Reg. 
XX of 1795, the onus lies on the 
party claiming possession to prove 
that the requirements of that sec- 
tion have not been observed. 
\_Rajah A/ahesh Narain Sing v. 
Kishanund AIisr~\ ... ... 324 

ISSUE. 

Raising question of legitimacy. 

See “ Evidence,” 4. 

JOINT FAMILY. 

Hindoo. 

See ** Inheritance,” i , 2, 5. 

** Partition.” 

“ Undivided Hindoo Familv.” 

JURISDICTION. 

Tlie Sadder Detoanny Adarvlut, at 
Calcutta^ acting as Special Com- 
missioners, under Ben Reg. Ilf. of 
1828, in resumption suits have 
jurisdiction in a summary way to 
direct payment of mesne 

profits, of lands taken possession of 
by Government for resumption, to 
the party entitled to the same, 
upon a decree declaring the lands 
not liable to assessment. 

If the Court is not satisfied with the 
title of tlie party claiming the 
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uuiiHai, the proper course to pur- 
sue is to direct inquiries to find 
the party entitled. \R<ijah Lelti- 
vHiid Sing V. The Government 
of Iieng(ir\ ... ... 479 

LEASE. 

A Zemindar granted his Zemindary 
by Pottah, or lease, as a Pulnee 
fahokt at a fised annual rent. 
Adjacent to the demised lands 
were other lands, called Bheel 
Bhurrnttee lands, to which the 
Zemindar had only a temporary 
interest, but which lands were in- 
cluded in the Potlah. The Bheel 
Bhurruttee\^v\d% were afterwards 
resumed by theGovernmenl under 
Reg. of 1819, and assessed 
separately from the Zemindary ^ 
the_/«/«/«rr being paid by the lessee 
for a period of nine years Held, 
in a suit brought by the lessees 
against the lessor's representative 
for remission of the rent paid on 
the resumed lands, out of the fixed 
annual rent, that by the terms of 
the Poitah, the Bheel Bhurruttee 
lands were not included in the fixed 
annual rent. {Prannath Choivdry 
V. Ranee Surnontoye 

lea\^eto appeal 

From a criminal sentence and con- 
viction of the Sitdder Nizamnt 
Adawlut refused. \_Joykissen Moo- 
herjee v. The Queen] ... 168 

See “ Appfal," 3 - 


LEX'LOGI ACT. 

No. XXL of 1850, of the Legis- 
lative Council of htdia : Held 
not to apply where parties have 
ceased to be Hindoos in religion. 
\^Abraham v. Abrakani] ... 195 

See “ INHERIT.ANCE.” 3. 

LIEN 
On land. 

See “ Mortgage." 

LIMITATION OF SUITS. 

In 1847, A. presented a petition to 
the Civil Court of Chitioor for 
liberty to sue in formd pauperis 
for recovery of a Polliam. The 
Court was of opinion that, under 
Mad. Reg. IV. of 1831, A. could 
not be permitted to sue without 
obtaining the authority of the 
Government. In May, 1848, 
A. obtained the sanction of the 
Government, and in October of 
that year he presented a petition 
for leave to sue in formd pau- 
peris, and at the same time, 
lodged his plaint. On the 13th 
of November, 1848, the plaint 
and petition were ordered by the 
Court to be filed. The order for 
service of the petition and plaint 
requiring the Defendant to show 
cause why A. should not be al- 
lowed to sue in formd pauperis 
was not served until August, 1849. 
No cause was shown, and the pro- 
ceedings stood in that position on 
the i6th of September, 1849, when 
twelve years (the time limited by 

I Mad. Reg. IL of 1802, sec. 18, 
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cl. 4), from the 16th of September, 
1837, when the cause of action 
accrued, had expired. The plaint 
was by a subsequent order of the 
Court filed on the ist of M.irch, 
1850. Held : — 

First, that the proceedings of the 
Civil Court of Chittoor, on the 
13th of Noveiftber^ 1848, were 
by Mad. Reg. Vll. of 1818, 
sec. 5, irregular, as the course 
there directed was to serve the 
petition and plaint on the paity 
proceeded against, to show cause 
within a certain time why the 
Plaintiff should not be allowed to 
sue in forntd pauperis* 

Secondly, that the suit was not 
barred by Mad, Reg. II- of 1802, 
sec. 18, cl. 4. as -4. had preferred 
his claim within the prescribed 
period to a Court of competent 
jurisdiction, and had been pre- 
vented from commencing his suit 
in proper time by the irregular 
proceedings of the Court. \^Naya~ 

gtuity LuUhmeedavamah v. Ven- 
^ama Naidoo\,** • ••• 

MADRAS REGULATIONS. 

I. Reg. II. of 1802, sec. I7. applies 
to Hindoos and Alahomedans, not 
by birth only, but by religion. In 
the case of succession ofa Hindoo 
of pure Hindoo blood, whohad em- 
braced Christianity, held further 
that such case was within the pro- 
visions of that Regulation, and 
was to be determined by the 
usages of theclassto whichthede- 
ccased attached himself. {Abi aham 
V. Abrak.nii\ ••• ••• 


2. Mad. Reg 11. of 1802, see. 17, 
enacts, that in the absence of any 
positive law to the contrary in 
force in thePresidency of Madras, 
the decision of the Court is to 
be according to justice, equity, 
and good faith. In a case in which 
the parties were Armenians, Hin- 
doos, Ma horn eda ns, and Christians, 
it was held that under that Regu- 
lation, the English law with re- 
spect to equitable mortgages pre- 
vailed. [^Vtirdeu Set/i Sa/n v. JLiick-' 
pathy Royjee Lallah\ .•« 3^3 

See “Limit.vtion of Suits.'’ 

MAHOMEDAN LAW. 

By the Mahomedan law a deposit for 
a security in respect of a contin- 
ticnt loss would be in the nature 
of a trust, not a pawn. [Varden 
Set/i Sam v, Luckpathy Royjee 
L.aUa/i'\ ... 3^’3 

See "Mortgage.” 

MAINTENANCE. 

Tomombersof an undivided Hindoo 

family. 

See " Deed,” 2. 

“ Will. ' 2. 

MERCANTILE USAGE 

At Ca/cutta, in respect to interest on 
Opium time bargains. {.Jnogo- 
mohun G/iosc \ . Kaisreechund^ 256 

See “Contract,” 1. 

MESNE PROFIT.S. 

See " JuKisulcTlo.N." 
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MIRASSI. 

Rights and privileges of administer- 
ing Purokitam to pilgrims at Ra^ 
vmswaram, IRamasawmy A iyan 
V. Venkata Achnri'\,,t ,,, 344 

See “Religious Rites and Cere- 
monies.” 

MORTGAGE. 

S. purchased i\\Q AItttlak of and 
paid part of the consideration 
money. When the parties came 
to complete, the vendors had not 
the title deeds, but they promised 
to deliver them in a few days, and 
arranged that the remaining ))art 
of the purchase-money should be 
retained by the purchaser, and 
they handed over to him the title 
deeds of another called 7'., 

to be held as security for their 
delivering to the purchaser the 
title deeds of Muttah E., in order 
to perfect his title. The pur- 
chaser, on the faith of this ad- 
vanced large sums, and paid off 
a mortgage on T, This 

latter Muttah having been sold, 
S. brought a suit to recover the 
amount advanced by him on ac- 
count of that Mutiahj claiming 
to be equitable mortgagee, and to 
have a charge on that estate for 
the advances made by him in 
respect thereof. Held, that the 
transaction created a lien, and 
bound tlie Muttah T. for the ad- 
vances made by .S', ^Varden Seth 
Sam V. Ijuckf>aihv Rovjrc Lal- 

/<///] ... 3‘*3 


NARAGUNTY POLLIAM. 

See “ Inheritance,” i. ' 

NATIVE CHRISTIANS, 

Or East Indians, of, considered. 

See “Inheritance,” 3. 

NOTICE. 

To pledgee of agent’s tnala Jides, or 
want ofauthority, to pledge goods, 
necessary in order to invalidate a 
pledge made by agent under the 
Factors’ Act, 5 th & 6 th Vict,c, 39* 
\Gobind Chunder Sehi v. ^<z«]i 40 

See “ Principal and Agent.” 

ONUS PROBANDI. 

< 

See “ Evidence,” i, 3, 4- 
“ Sale,” 2. 

PARTITION. 

I. Construction of an Ikrarnafuahy 
or deed of agreement and parti- 
tion, of an ancestral estate, among 
several brothers: held that the 
terms of the. deed were not re- 
strictive upon the power of each 
brother, to alienate his separate 
share. 

A,, one of the brothers, had his share 
registered on the Collector’s Books 
as owner, and by deed of sale con- 
veyed such share to his daughter 
who was also his heir. The Col- 
lector, upon the objection of one of 

^.’s brothersfwho denied -'3. ’slight 

to alienate, on the ground that it 
was ancestral property), refused to 
register the daughter’s name as 
proprietor. Held that the CoT 
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lector was bound by Z?ir«.ReCT.VIII. 
of 1800, sec. 21, to register her 
name as purchaser, but that such 
mutationof name was to bewithout 
prejudice to the question of the 
right of succession. \_Ranee C<h- 
wiilbas Koonxuitr v. Baboo L.ol^ 
Bahadoor Singh~\ ... 39 

2. A Polliam is ancestral estate of 

the nature of a RaJ^ and although 
it may belong to an undivided 
family, yet it is not subject to par- 
tition. It can be held by only one 
member of the family, who is 
styled the Polligar. \_Naragunty 
Lutchmeedavamah v. Vengama 
Naidoo"] ... ... ... 66 

3. The status of an undivided Hindoo 
family who became a convert to 
Christianity, in reference to part- 
nership, considered. Such cir- 
cumstances held to amount by the 
Hindoo law, to a severance of 
partnership. \_^\bt'akam v. Abra~ 

... ... ... ... 195 

See ‘‘ Inheritance, ” 5. 

PLEADINGS. 

This Court will not apply to plead- 
ings in the Native Courts, the 
strict rule, that averments in a 
plaint not traversed in the answer, 
are to be taken as admitted. 

In a suit to establish a deed of Unoo- 
motee /’w//«/'(permission to adopt), 
which was never registered, and 
which powertoadopt had not been 
exercised by the deceased's widow 
for nearly twenty years, the plaint 
set out the deed and relied upon 
the adoption. The answer did not 1 


traverse the alleged deed and the 

adoption ma dein piirsuancet hereof, 

but denied generally the title of 
the Plaintiff. Held, in absence of 
proof of the execution of the deed, 
of Unoomotee Puttu/\ that the 
omission to traverse the allegation 
of its e.xecurion was immaterial, as 
the Plaintiff was bound to prove 
his case by evidence, which he had 
failed to do. {^Musstunaulh Anuud^ 
moyee Chouuifii>orayafi v. Sheeb 
Chunder Roj] 287 

See “ Evidence,” 4. 
PLEDGE. 

1. Banian or agent of a Bill of 
lading. 

See “ Principal and Agent.” 

2. By way of Mortgage. 

See ** Mahomedan Law.” 

POINTS. 

Recorded hy the Court. 

It is beyond the power of the Court 
to make a declaration in a decree, 
upon a point not recorded in the 
issues, as required by J 3 en. Reg. 
XXVI. sec. 10, of 1814. [Ranee 
CoztuRbas Koonttur v. Baboo Loll 
Bahadoor Singh~\ ... ... 39 

See Evidence,” 4. 
POLLIAM. 

See “ Inherii ance, ‘ i, 3, 5, 
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PRACTICE. 

I. An original deed which was im- 
peachedonthegioundof alterations 

and interpretationsafterexecution. 

Ordered to be transmitted by the 
Court of India for inspection on 
appeal, \llussitmut Khoob Kon~ 
wuT V. Baboo ^loodnayain Stngh'^ i 
2- In reversing the decree of the 
Sudder Court, the order of that 
Court that the costs of the appli- 
cation to readmit an appeal should 
be paid by the Appellants wascon- 
firmed ; but as the Appellants 
were successful in obtaining a 
reversal of the decree of the Court 
below, the costs of the appeal in 
England such decree were 

ordered to he paid by the Re- 
spondents. [Annndmoyee Dossee v. 
Voornoo Chundcr Boy] ... 26 

3. It is not the practice of the Judicial 

Committee to advise the reversal 

ofa decision of the Court below, 
merely on the effectof the evidence 
or the credit due to witnesses, as 
the Judges in India have better 
means of determining questions 
of fact than the appellate Court. 
[Naragtinty LttUhmctdavamah 
Vengama Naidod] 66 

4. An appeal abated by the death of 
the Respondent. Administration 

with the Will annexed was granted 

10 the Administrator-General of 
Bengal. On the application of the 
Appellant the appeal was revived 
against the Administrator-General, 
as the personal representative of 
the Respondent. \_Gobind Chundcr 

Sein V. ^*1^ 


On an application for leave to 
appeal from the sentence of the 
Sudder Nizamut Adaudut (thechiet 
native criminal Court of appeal in 
Bengal), the Judicial Committee, 
though of opinion that justice had 
not been done in the Court below, 
declined to determine the ques- 
tion of the prerogative of the 
Crown to admit an appeal in a 
criminal matter, and to advise such 
admission, on the ground that such 
course might be detrimental tothe 
general administration of criminal 
fustice in Her Majesty's Colonial 
and foreign possessions ; but sug- 
gested an application by the Peti- 
tioner to the executive authorities 
for relief, with an intimation of 
their Lordships’ opinion of the 
hardship and injustice of the par- 
ticular case. {The Queen v. Joy- 

kissen Mookerjeel 168 

6. ThisCourt will not apply to plead- 
ings in the native Courts, the 
strict rule, that averments in a 
plaint not traversed in the answer 
are to be taken as admitted. {Mus~ 
sumautk Anundmoyte Chou'dhoo- 
raxanv.Sheeb Chunder Boy] 287 
7. It is not the practice of the Judi- 
cial Committee to disturb (he find- 
ing of the Court below upon mere 
issues of fact, unless their Lord- 
ships are clearly satisfiedthat there 
has been some miscarriage, either 
in the reception, or in the appie- 

ciation, of evidence. 

In cases that turn upon the credibi- 
lityof the testimony given, the ap- 
pellate Court is dis[)OScd to defer 

tothcjudgmentol the Judges who. 
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with the advantage of local ex- 
perience, have had the means of 
seeing the witnesses under exa- 
mination, and of inspecting the 
original documents. [Ghoolam 
MoortoQzoh Khan Bahadoor v. 
The Governmeni~\ ... 456 

8. It is the duty of a Judge in India 
trying a suit to state in his judg- 
ment the grounds upon which he 
has arrived at the conclusion he 
has formed upon the evidence : 
and not simply to state, in a general 
manner, that a party was entitled, 
as such a course does not afford 
the appellate Court the assistance 
it is bound to expect from the Court 
below. [^Khajah Mahomed Gouhur 
AH Kh<n V. Ashrufoonissa'\ 492 

PREROGATIVE 

Of the Crown to admit an appeal in 
a criminal matter. \^The Queen 
y. yoy/iissen Alookerjee^ ... 168 

Sec “ApPE.vl,'’ 3. 

To personal propertyof Hindoo com- 
mitting suicide in Calcutta. \The 
Adv. Gen. 0/ Bengal v. Ranee Sur- 
nonioye Dossee'\ ... 3^7 

See Felo oe se.” 

PRESCRIPTIVE RIGHTS. 

See “ Religious Rites and Cere- 
monies " 

PRINCIPAL AND AGENT. 

The Factors’ Act, 5th & 6th Viet., 
c. 32, is extended to India, by tlie 
Act of the Indian Legislature, j 

No. XX. of i'<44. 


A or agent, was entrusted by 

his principals with a bill of lading 
for a particular purpose, and he 
pledged the same, maid fide^ with- 
out the consent of his principals, to 
a native Banker, for advances made 
to himself. 

Held, that in order to invalidate a 
pledge so made, under the third 
section of the Act, 5th & 6th Viet., 
c. 39, it is necessary that the 
Court, or jury, should find that 
the lender had notice of the agent's 
mala Jides, or want of authority to 
pledge the goods. 

The establish such notice, it is suffi- 
cient to show that the circum- 
stances attending the transaction 
were such as that a reasonable man 
of business applying his under- 
standing to them, would certainly 
know that the agent had not autho- 
rity to make the pledge, even if the 
agent was not also acting maid fide 
towards his principals. \Gobind 
Chttnder Sein v. Ryaji"] 140 

PROSECUTION. 

Dismissal of appeal for want of, by 
the Siidder Court. 

See “Appeal," i. 

PUROHITAM. 

Claim to exclusive privilegeof admi- 
nistering rights of, rejected. [/?/*- 
masavi'my Aiyan v. Venkata 
chat' i^ ... ... ... 34 ^ 

See “ Religious Kites and Ceuk- 

MONIES." 

PUTNEE TALOOK. 

See “ Le.vsii." 
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RAJ. 

The Zemindiiry of Shivagunga in 
Madras is in the nature of a prin- 
cipality, impartible and capable of 
enjoment by only one member of 
the family at a time. \_Katama 
Natchiar v. The Rajah of Shiva- 

gtinga'] 539 

See “ Hindoo Law," i. 

REASONS OF APPEAL 

Not lodg^ed in the Sndder Court 
within tlie time limited by Act, 
No. XV. of 1853. 

See “ Appeal/' i. 

REFERENCE 

To the Native Law Officers of the 

Courts. 

Wheneverthe opinion of the Pundits 
is required by the Court, and there 
are any special circumstances 
whicli may bear upon the question 
to be submitted for their opinion, 
tliese special circumstances ought 
to be set forth by the Court in the 
case submitted to the Pundits. 
[ASraham v. Ahraham] ... 195 

REGISTRATION. 

1 . The Collector is bound by Ben. 

Reg. VIII. of 1800, sec. 21, to 
register a purchaser’s name.[^r7«^^ 
Corvuldas Koonwur v. Baboo Loll 
Bahadoor Singh'\ ... ... 39 

2. The registration of the name of a 
partv in possession of land, on the 
Collector’s books, as owner, is not 
conclusive evidence of his title, as 
the land may be affected by prior 
equitable charges, and it is the 


duty of a purchaser to investigate 
the prior title. [Varden Seth Sam 
V. Luckpathy Royjee Lallali] 303 

RELIGIOUS RITES AND 
CEREMONIES. 

Suit by the representatives of the 
Arya Brahmins, claiming, in here- 
ditary right, the Mirassi and e.K- 
clusive privilege of administering 
Purohitam (religious rites and 
ceremonies) to seventeen classes 
of pilgrims who resort to the 
shrine of the great Pagoda and 
other Temples in the Island of 
Ramaswaram in dismissed; 

the Plaintiffs failing to establish 
their right, either (i) by docu- 
mentary proof of its origin, or (2) 
by proof of such long and unin** 
terrupted usage as, in the absence 
of documentary proof, would suffice 
to establish a prescriptive right, 
[Ramasaw?ny Aiyan v. Venkata 
Ackari] 344 

REMITTAL 

To Court below for further proof. 

See “ Evidence/' 4. 

RENT. 

See Lease." 

RES JUDICATA. 

A decree in a suit by A. against B.^ 
claiming as widow to succeed to 
her husband’sestate in preference 
to B.t his nephew, on the ground 
of the family being divided, held 
not to operate as res judicata^ or 
capable of being pleaded in bar to 
a suit by C., a daughter, to succeed 
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to her father's estate on /1/s 
death, on the ground that the pro- 
perty was self-acquired by her 
father. Such judgment, ♦ though 
viewed otherwise by the Court 
below, determines only an issue 
raised concerning a pjirticular per- 
son, and IS not a judgment in 
rentf but simply a judgment inter 
partes,' [Katama Natchi'ar v. The 
Rajah of Shivngnhga'\ U. 539 

RESUMPTION. 

Power of Special Commissioners 
under* BeJt Reg III. of 1828 in 
resumption^suitsinasummary vvay 
to direct ’payment of wasilat. 
\_Rajah Lelantind Sing v. The Go- 
vernment 0/ Bengaf] ... 479 

See ** Jurisdiction.’* 

REVENUE. 

*^1. Sale for arrears of Government 
revenue set aside. [Maharajah 
Jtfahashur Singh Bahadoor v. 
Baboo Murruck Naraifi Singh^ 

268 

2. Principles regulating sales under 
Ben. Reg. XX. of I795 considered. 

The principal object of that Regula- 
tion is -the security of the public 
revenue. \_Rajah Muhesh Narain 
Sing Kishanund Misr"] ••• 324 

See Sale.'* 

REVERSAL 
Of decree of Court below. 

See “ Costs.’’ 

SALE. 

I. Sale for arrears of Government 
revenue set aside. 


^21 

I 

Th'esale advertisement being irregu- 
lar, first, in not being published in 
conformity with sec. 6, of Act 
No. I. of 1845 ; and secondly, the 
Mehals not being sold in their con- 
secutive numbers, in the Tou'Jee, 
or Register of the Collector of the 
District, as provided by section 14. 
of that Act. 

Such an irregularity is not cured by 

- Act> No. IX. of 1854, which re- 
lates only to technical errors of 
procedure in the Lower Court, 
which are not productive of injury 
to either parties. [Maharajah 
Mahashur Singh Bahadoor v. 
Baboo Hurrnck Narain Singh^ 268 

2, Principles regulating sales under 
Ben. Reg. XX. of 1795, con- 
sidered. 

The principal object of that Regula- 
tion is the security of the public 
revenue. 

Where a purchaser for valuable 
consideration from a decree 
holder, had been in possession 
for nine years before . the situ 
was brought to recover possession 
of real estate sold in execution ol 
a decree, on the ground of non- 
compliance with the formalities 
prescribed by sec. 3 of Ben. 
Reg. XX. of 1795, the onus lies 
on the party claiming possession, 
to prove that the requirements of 
that sectipnhave not been observed. 

Although at an auction sale, in satis- 
faction of a decree, the Collectoi 
cannot insist upon a deposit beino 
made before the acceptance of 
bidding ; yet, in circumstance^, 
showing that persons witliom 
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means had been put forward to 
make sham biddings, such being 
• a fraudulent contrivance to frus- 
trate the sale, It was held, thatthe 
Collector was justified in inquir« 
ing into the trustworthiness of the 
bidder, before accepting his bid- 
ding, as it did not deter other 
person really wishing to buy from 
offering their biddings. [Rajah 
Muhesh Narain Singh v. Kisha^ 
nund Misr\ 324 

SEPARATE ACQUIRED 
ESTATE. 

See "Inheritance,” 5. 

» Will.” 

SHIVAGUNGA, 

Zemindary of. 

See "Raj.” 


SUICIDE 

% 

by Hindoo. 

See " Felo de sE.** 

. * • 

SUNNUD. 

• » 

SURVIVORSHIP. 

♦ ' < ♦ 

See " Inheritance,*' 5 * 

TAJEE MUNDEE CHITTIES. ' 

See “ Contract,” i, *■ 

* # 
TENURE. 

See " Inheritance,*’ j. 

• « * . • « 

TIME BARGAINS; 

See "Contract,” I, 


STATUS. 

See " Inheritance.” 

STATUTES 

(Introduced into India). 

The Factors’ Act, 5th and ,6th Vict.^ 
c. 39, is extended tp India, by the 
Act of the Indian Legislature, No. 
XX. of 1844. [Gobind Chunder 
Sein V. Rjan'\ ... ... *40 

SUCCESSION. 

See " Inheritance.*' 

4 

# 

SUDDER NIZAMUT ADAW. 

LUT. 

Appeal from Her Majesty to the 
Council refused. [The Queen v. 
Joyhissen Mookerjee^ ... 1 68 

See "Appeal,” 3. 


TITLE. 

4 * 

See "Vendor and. Purchaser^ 

I 4 

TRUST. 


See "Deed,” 2. 


UNDIVIDED HINDOO FAMILY. 

4 ^ 

The presumption is, that a Hindoo 
family remains undivided; the 
07iu$ is upon a party claiming, as 
upon a partition^ to prove divi- 
sion of the joint estate. [Nara- 
gnnty Lutchmeedavatnah v. Ven- 
gama A/aidoo\ ... 66 


See "Inheritance” i, 2, s 
" Partition,” 
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UMOOMOTEE PUTTUR. 

See ** Adoption,*’ i. 

USAGE. 

Neither by the English nor the 
Hindoo law, unless there be mer- 
cantile usage, can interest be im- 

* 

ported into a contract, which con- 
tains no stipulation to that effect. 
[y aggomokutt Ghose v. Kaisree* 
ckund'] ... ... 256 

-^See “Contract,*' i. 

“ Inheritance, ” 2. 

“ Religious Rites and Ceremo- 
nies.” 

VENDOR AND PURCHASER. 

The registration of the name of a 
party in possession of land, on the 
Collector’s books, as owner, is not 
conclusive evidence of his title, as 
the land may be affected by prior 
equitable charges, and it is the 
duty of a purchaser to investigate 
the prior title. [ Varden Selh Sam 
V . Luckpathy Royjee Lallak^ 303 

WAGER CONTRACTS. 

See “Contract,” i. 

WASILAT. 

Se € “Jurisdiction.” 

WIDOW 

(Hindoo). 

See “ Inheritance,” i, 5. 

M^LL, 

I. By the Hindoo law, as adminis- 
tered in the North-West Provinces, 
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a Hindoo has power to make a 
testamentary disposition in the 
nature of a Will. 

A disputed Will, made by a Hindoo, 
disposing of self-acquired estate 
among his family, established, 
[JVana JVuratn Rao v. BureePunth 

Bhao'\ 

2. There is nothing in the general 
principles of Hindoo law, or public 
convenience, to prevent a Hindoo 
Testatordevising self-acquired pro- 
perty by way of remainder, or exe- 

cutorydevise,uponan event which 

is to happen on theclose of a life 
in being. 

The Will of a Hindoo Testator, after 
devising all his real and personal 
estate among his five sons (a joint 
undivided family), contained this 
clause : “Should any among my 
said five sons die, not leaving any 
son from his loins, nor any son’s 
son, in that event neither his 
widow, nor his daughter, nor his 
daughter’s son, nor any of them, 
will get any share out of the share 
that he has obtained ofthe im- 
moveables and moveables of my 
said estate. In that event of the 
said property, such of my sons and 
my son's son as shall then be 
alive, theywill receive that wealh 

according to tUeirrespective shares. 

If any one acts repugnant to this, 
it is inadmissible. However, If 
my sonless son shall leave a widow, 
in tiiat event she wilJ only receive 
Co.'s Rs. 10,000, for her food and 
raiment.” The family remained 
joint. 5 ., one of the sons, died 
after the Testator's death, without 
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'issue male, bflt leaving a 'widov^, 

' his heiress-at-law. Held, that hy 
the words “not leaving any scm 

/from Ills loms, nor any son's son,'* 

* the Testator meant, notan indefi- 
. nite failure of male ussue, but a 
■ failure of male issue of any one oT 
his sons at the time of the death 

of that son. . ' ■ 

Held further (i), that upon the death 
' of 5., without issue male, his in- 
terest in the capital of the estate 
determined, and that his widow 
t became entitled to hold and to 
• enjoy as a Hindoo widow, a fifth 
part of the accumulations from the 
Testator's estate, from the time of 
: the death of his son, 5. ; and (a), 


that she ' was also entitled abso- 
lutely in her own right, to the in- 
terest andaccu mulations which had 
since S.^s death, arisen from such 
fifth part of the accumulations. 

By the decree, S.'s widow was de- 
clared entitled to the Rs, io,ooo, 
in by the Will, with the benefit 
ofa Vegidea^ in the family dwell- 
ing-house, an3>^icipation in the 
means of worshi^''^^e question 
of the amount of herJh^mtenance 
as a Hindoo widow was iVt open 
by the Judicial Committe^j^t^'' 
point could be raised on 
directlonsafter takingtheacc 
[Sree7nuay Sootjeetno'm 

\ . Oei\ohxindoo Miillich~\ ••• 1*3 
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